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were read on this motion tolfor 
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Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: n Yes 

Upon the foregoing 

In accordance with the accompanying Meinorandum Decision, it is herchy 

ORDERED and ADJUDGED that the application of petitioner for an order and judgment, 

.irsuant to CPLK Article 78, iiullifying respondents’ determination is denied, and the petition is 

:reby dismissed in its cntirety; and it is further 

ORDERED that counsel for respondents shall sci-ve a copy of this order with notice of 

itry within twenty days of cntry on counscl for respondent. 

‘lhis constitutes the decision and order of this court. 

J. S. C. 
L. WON. CAROL EWNiEAP -- 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

In the Matter of the Application of 

STEVEN VALES, 

Petitioncr, 

For a Judgment under Article 78 of Thc 
Civil Practice Law and Rules, 

-against- 

RAYMOND KELLY, as the Police Commissioner 
of the City of New York, and as Chairman of the Board of 
Trustccs of the Police Pension b’und, Article 11, THE BOARD 
OF TRUSTEES of the Police Pension Fund, Article 11, 
NEW YORK CITY POLICE DEPARTMENT and 
THE CITY OF NEW YORK, 

Respondents. 

Index No. 1 1 3 0 I 7/2009 

DECISION/ORDER 

EDMEAD, J.S.C. 

MEMORANIIUM DECISION 

Petitioner Steven Vales (LLpetitioner”) moves for an order and judgment, pursuant to 

CPLR Article 78, (1) nullifying the denial of his disability pension application by respondents 

Raymond Kelly, as thc Police Commissioncr of the City of New York and as Chairman of the 

Board of Trustees of the Policc Pension Fund, Article I1 (the “Board of Trustees”), The Board of 

Trustees, New York City Police Departrncnt (the “NYPD”) and the City of New York 

(collcctively, “respondents”), (2) compelling respondents to consider lis application, and (3) 

remanding the matter to respondents to consider the legal arguments presented by petitioner. In 

the alternative, pctitioner seeks an ordcr directing the respondents to servc and filc (1) all 

documents submitted to the Board of Trustees in connection with petitioner’s retirement, not 
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included hcrein, and (2) copies of all medical records, reports or notes relating to petitioner that 

are 011 filc with the Article I1 Pcnsioii Fund andor NYPD, not included herein. 

Background 

On September 11, 2001, pctitioner, a detective in the Emergency Services Unit (“ESU”) 

of the NYPD, was a Grst-rcsponder after the World Trade Ccnter (“WTC”) terrorist attack. 

Petitioner allegcs in his Vcrified Petition that immediately following the coiiipletion of his 

rescue, recovery and clean-up work at the WTC, he complained of and was diagnosed as having 

suffcred hearing loss as well as breathing problems. In November 2002, he decidcd to take a 20- 

year service retirement without applying for a disability pension. Petitioner alleges that his 

hearing continucd to worsen thereaftcr. 

On February 2, 2009, petitioner filed an application for Accident Disability Retirement 

under the World Trade Center Law, pursuant to New York City Administrative Code (“Admin. 

Code”) 6 13-252. I (the “WTC Disability Law”). In the application, petitioner stated: “As a result 

of my participation in the W‘I’C disaster, I suffered ringing in both ears and loss of hearing in 

both ears. As a result, I am unable to perform full  police duty, I request accident disability 

retirement” (see the “Application”). The application included supporting documentation, as well 

as a lettcr from Chet Lukaszewski, Esq. (“Mr. Lukaszewski”), petitioner’s attorney.’ 

In a letler dated May 27, 2009, S.  Andrew Schaffcr, Deputy Commissioner, Legal Mattcrs 

for the NYPD, informed Mr. Lukaszewski that petitioner’s WTC application was not accepted 

becausc hearing loss is not one of the qualifying conditions covered by thc WTC Disability Law 

(see the “May 27,2009 letter”). 

‘Subsequcntly, Mr. Lukaszewski sent respondents follow-up letters in support of petitioner’s application. 
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In a letter dated May 28, 2009, Mr. Lukaszewski once again requested that the NYPD 

accept pelitioner’s Applicatioii. Thereafter, petitioner filed the instant Verified Petition. 

Petitioner argues that respondents’ denial of l i s  application was arbitrary, capricious, and 

lcgally deficient. Citing casclaw, petitioner contends that respondents interpreted the WTC 

Disability Jdaw in an inappropriately narrow manner, to the detriment of petitioner, despite their 

duty to act fairly and equitably and in the interest of Pension Fund members, and despite the 

purpose and intent of the law, which is to protect W‘PC rescue workers. Respondcnts 

inappropriately decidcd that a condition must be specifically listed in  the WTC Disability Law in 

order for it to be considered a W‘I’C condition. Petitioner contends that the W‘I’C Disability Law 

indicates that it applies to “any condition or impairment of health caused by a qualifying 

condition or impaimicnt of health resulting in disability to a member who participated in WTC 

rcscue, recovery or cleanup operations for a minimum of forty hours” (Admin. Code 4 13-252.1). 

Petitioner goes 011 to cite several cases in which the Court criticized respondcnts for 

denying pctitioners a WTC disability pension. Petitioner argues that respondents’ interpretation 

of the WTC Disability 1,aw defeats the Legislature’s intent of protecting injured WTC rescue 

workers. By denying petitioncr the right to apply for a W‘I’C pension on the ground that the 

statute does not allow for conditions not listed on “the limited list of qualifying conditions which 

the drafters thought to include when writing the statute only a fcw years after the WTC attacks,” 

respondents acted contrary to the legislative intent, which has produced a grossly unfair result, 

petitioner argues. 

Petitioner also citcs cases whercin the Court has held that respondents have acted 

improperly in disability pension matters in general. Petitioner argues that the decisions may be 
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relevant, as all involve respondents’ being found to have not met applicable standards of review, 

to have misapplied a standard, or to have acted contrary to the purpose and intent of the pension 

laws. Petitioner also argues that the fact that there is almost no appellate case law related to the 

WTC Disability Law further supports that respondents acted arbitrarily and without legal basis. 

Respondents oppose and seek to dismiss the petition, arguing that petitioner failcd to 

demonstrate that respondents’ rejection of his application was arbitrary or capricious, or a 

violation of lawful procedure, or ai1 abuse of discretion, or aiTectcd by ail error of law. 

Respondents contend that for an application pursuant to the WTC Disability Law to he 

considered, the applicant must allege that he is disabled from one of the qualifying WTC 

conditions as set forth in the Retirement and Social Security Law (“RSSL”) $2(36), or at the very 

least, allege that the disabling condition or impairment of health was caused by one of these 

qualifying WTC conditions. Here, petitioner’s Application does not meet this basic requirement. 

Specifically, hearing loss is not one of the qualifyiiig WTC conditions set forth in RSSL §2(36), 

and is tlicrefore not a disabling condition for which petitioner would be cntitled to the benefits 

under the WTC Disability Law. 

Respondents notc that evcn though some of the medical evidence presented by petitioner 

in his Petition indicated that he suffered hearing loss prior to his retirement in Noveinber 2002, 

petitioiicr did not submit an application pursuant to Adniin. Code 8 13-252, in which he could 

have alleged that his hearing loss was ail accident caused by W‘I’C exposure. Petitioner’s failure 

to even allege that lie suffered from a disabling condition or impairment of health that was 

cuused by one of the qualifying WTC conditions also precludes him from qualifiing for benefits 

under the WTC Disability Law. 
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Respondents further argue that the plain languagc of the WTC Disability Law docs not 

permit this Court to interpret this Law to include hearing loss as one of the qualifying W I T  

conditioiis since RSSL Q;2(36) specifically defines the qualifying WTC conditions. The statutory 

language of thc WTC Disability Law is clear and unambiguous and must be given effect. 

Moreover, New York Courts have uniformly stressed the necessity of abiding by statutorily 

prescribcd requirements as a means of preserving the integrity of public retirement systems. 

Indecd, the Courts have consistently rejected attempts, on equitablc grounds or otherwise, to 

modify or alter the requircinents of the pension laws, respondents argue. 

Finally, rcspondents argue that thc cases petitioner cites are not precedent, and that none 

of the cases petitioner cites broadly defines “qualifying WTC conditions” bcyond those 

specifically listed in RSSL $2(36).2 

In reply, pctitioner points o u t  that hc never contended that the matters in the cases he 

cited were on point; instead, petitioner sought to illustrate how the Supreme Court has rcgularly 

found these respondents to have acted improperly in disability pelision mattcrs, a number o€ 

which involvc WTC applications. And, while these cases are all matters where applications were 

accepted and denicd, perhaps the Court will deem the decisions relevant for consideration, as all 

involve the respondents’ being found to have not met applicable standards of review, to have 

misapplied a standard, or to have acted contrary to the purpose and intent of the pcnsion laws. 

Petitioner also distinguishes tlic cases on which respondents rely. 

Petilioiier further argues that respondents failed to overcome his arguments regarding the 

2The Couil notes that respondents discuss an carlier application submitted by peiitioner on June 8,2006, in  
which petitioner alleged that he was disabled due to, inter alia, “diseases of the upper respiratory tract.” On August 
8, 2007, respondents denied petitioner’s application. Petitioner docs not contest that decision herein. 
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legislative intent of the WTC Disability Law. The rule that the Courts are not free to modify, 

alter or relax the requirements of pcnsion laws apply to those pension laws that are clear on their 

hce,  and wliosc strict interpretation would not produce a rcsult contraiy to the laws’ intent, 

petitioner contends. When the plain meaning of a statute has produced rcsults that arc plainly at 

variance with the policy of the legislation as a whole, the Courts have followed thc statute’s 

purpose instead, pctitioner  argue^.^ 

While the cases related to the WTC Disability Law are limited, there is a large body of 

casclaw related to the disability pension law known as the Heart Hill (General Municipal Law 

§207-k), which, like the W‘I’C Disability Law, creates a presumption of causation in favor of 

applicant police officers diagnosed with heart ailments. In connection with the Heart Bill, Courts 

have indicated that the statutory intent in disability pension cases cannot be ignored if the plain 

language o f a  law would controvcrt said intent. Thus, the lawmakers’ intent in conncction with 

the WTC Disability Law should not be ignored. 

Discuss ion 

CPLR $7803 states that the court review of a determination of  an agency consists of 

whether the determination was imdc in violation of lawful procedure, was affected by an error of 

law, or was arbitrary and capricious or an abuse of discretion (b*ee Windsor Place Corp. v New 

Ynrk Stute DHCH, 16 1 AD2d 279 [ 1 st Dept 19901; Maze2 v DHC‘R, 13 8 A132d 600 [I  s t  Dept 

The Court notes that the parties dispute whether NYPD “ChieF Allee” was awarded a WrC disability 3 

pension for hearing loss. Petitioner alleges Chic!“ Allee was awarded such a pension; respondents contend that Chief 
Allee received an ADR pension for hcaring loss pursuant to Admin. Code 6 13-252, not thc WTC Disability Law 
(see petitioncr’s MOL, p. 8; respondents’ MOL pp, 6-7, footnote 3).  In reply, petitioner argues that respondents 
“failed to comment on the fact that Chief Allee was grantcd a disability pension for World Trade Center related 
hearing loss; thus evidencing that conditicms othcr than those listed as qualifying conditions, do in fact disablc WTC 
rescue workers” (reply, pp. 6-7). 
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19881; Bumbeck v DHCH, 129 AD2d 51 [l“Dept 19871, Iv denied 70 NY2d 615 [1988]). An 

action is arbitrary and capricious, or an abuse of discretion, whcn the action is taken “without 

sound basis in rcason and . . . without regard to the facts” (Pell v Board qf Education, 34 NY2d 

222, 23 1 [ 19741). Rationality is the kcy in determining whcther an action is arbitrary and 

capricious or an abuse of discretion (Pell at 23 1). 

This samc standard applies to Article 78 proceedings challeiigiiig r2 disability 

deterinination (Borenslein v New York City Employees ’ Relirement LSyslem, 88 NY2d 756, 760 

[ 19961). Thus, the Court’s review of the decision to deny pension benefits is limited to whether 

the decision was “based on ‘some crcdible evidence’ and was not arbitrary or capricious (id. at 

761). “This standard is set becausc the court lacks the expertise to ‘weigh the medical evidence 

or substitute [its] own judgment for that of the Medical Board”’ (Krirzgdnn v Kellv, Sup Ct, New 

York County, October 30, 2006, Gischc, J., Index No. 101941/06, quoting Rorenslein at 761). 

The court’s function is completed on finding that a rational basis supports an agency’s 

determination (Howard v Wymun, 28 NY2d 434,438 [1971]). Further, whcre the agency’s 

interpretation is founded on a rational basis, that interpretation should be affirnied even if the 

court might have come to a different conclusion (Mid-State Munugement Cory. v New Yurk City 

Conciliation andrippeals Bourd, 112 AD2d 72 [lyl  Dcpt 19851, u f d  66 NY2d 1032 [1985]). 

Admin. Code tj 13-252.1, titled “Accidental disability retircment; World Trade Center 

presumption,” creates a presumption of accidental disability and provides in relevant part: 

(a) Notwithstanding any provisions of this code or of any general, special or local law, 
charter or rule or regulation to the contrary, if any condition or impairment of hcalth is 
caused by u yzral$ying World Trude Center condition n,r defined in section two of the 
retircnzent and socitzl security law, it shall be prcsurnptive evidence that it was incurred in 
the perfcormance and discharge of duty and the natural and proximate result of an accident 
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not caused by such member’s own willful negligence, unless the contrary bc proved by 
competent evidence. 
(Emphasis added) 
(Sermno v Kelly, 14 Misc 3d 1203, 831 NYS2d 362 [Sup Ct New York County 2006l). 

RSSL $2(36) provides in rclcvant pari: 

(a) “Qualifying World Trade Center condition” shall mean a qualifying condition or 
impairment of health resulting in disability to a meinbcr who participated in World Trade 
Ceiitcr rcscue, recovery or cleanup operations for a qualifying period , . . 

(b) “Qualifying condition or impairment of health” shall mean a qualifying physical 
condition, or a qualifying psychological condition, or both. . . 

(c) “Qualifying physical condition” shall mean onc or more o f  the following: (i) diseases 
of the uppcr respiratory tract and mucosae, including conditions such as rhinitis, sinusitis, 
pharyngitis, laryngitis, vocal cord disease, and upper airway hyper-reactivity, or a 
combination of such conditions; (ii) diseases of the lower respiratory tract, including but 
not limited to trachco-bronchitis, bronchitis, chronic obstructive pulmonary disease, 
asthma, reactive airway dysfunction syndrome, and different types of pneumonitis, such 
as hypersensitivity, granulomatous, or eosinophilic; (iii) diseases of the gastroesophageal 
tract, including esophagitis and reflux disease, eithcr acute or chronic, caused by exposure 
or aggravated by exposure; (iv) diseases of thc skin such as conjunctivitis, contact 
dermatitis or burns, either acute or chronic in nature, infectious, irritant, allergic, 
idiopathic or non-specific reactive in nature, caused by exposure or aggravated by 
exposure; or (v) new onset diseases resulting from exposure as such diseases occur in the 
future including cancer, asbestos-related disease, heavy metal poisoning, and 
musculoskeletal disease. 

Where a police officer has applied for benefits under the WTC Disability Law, he or she 

must demonstrate that he is disabled by any condition or impairment of health caused by a 

qualifying WTC condition (McAdums v Kelly, 2007 WL 2965402,4 [Sup Ct, New York County 

20071 [holding that thc “‘World Trade Ccnter Bill’ provides that any illness, physical or mental, 

ns specified in lhe law, that results in disability to a police officer who participated in World 

Trade Center rescue, rccovery, or cleanup operations . . . shall be presumptivc evidence that thc 

disability was incurred in the performance and discharge of duty and the natural and proximate 
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result of an accidcnt, unless the Department can provc the contrary by compctent evidence” 

(emphasis added)]). 

Thc caselaw makes clcar that the Courts strictly construe the definition of a qualifying 

WTC condition, pursuant to RSSL §2(36)(c). In Guerru v Scoppettn, 2009 WL 3125615, 5 [Sup 

Ct, New York County 2009]), the Court held that the petitioner was not  entitled to benefits under 

the WTC Disability Law bccause kidney disease was not listed in RSSL §2(36)(c) as a 

“qualifying physical condition.” The Court noted that RSSJ, jj2(36) defines “qualifying World 

Tradc Center condition” to include in subsection (c) various “qualifying physical conditions,” 

including various respiratory and pulmonary diseases, and “(v) new onset diseases resulting from 

exposure as such diseases occur in the future including cancer, chronic obstructive pulmonary 

disease, asbestos-related disease, heavy metal poisoning, musculoskeletal disease.’’ Petitioner 

also attempted to fall within the qualilying condition of a “new onset disease,” asserting that he 

was exposed to toxins at the World Trade Center site. However, the Court stated, “kidney 

diseasc is not among thc possible new onset diseases spccified in RSSL §2(36)(c).” The Court 

noted that petitioner conceded that the condition he developed was not a “qualifying condition” 

under h e  WTC Disability Law. Thus, the Court concluded that “upon the instant record, it 

cannot be said that petitioner has met his initial burden of establishing that he was disabled by a 

qualifying condition . . . to invoke the [WTC] presumption ”(id. at 6). 

In Serrano v Kelly (2006 WL 3691277,3 [Sup Ct, New York County 2006]), the Court 

held that petitioner’s reliance on Adrnin. Codc $13-252.1 was misplaced, because “atrial 

fibrillation’’ was not included in the dehitioii of a “qualifying condition or impairment of 

health” in subsection (c), and “petitioner has not shown that he suffcrs from any of the diseases 
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listed as a ‘qualifying condition or impairment of health.”’ 

1 Icrc, the Court is constrained to affirm respondcnts’ denial of petitioncr’s Application, 

because, contrary to petitioner’s arguments, respondents’ determination was not arbitrary, 

capricious or legally dcficient. It is undisputed that petitioner applied for accidental disability 

retirement under the WTC Disability Law, based on a loss of hearing in both ears (see the 

Application). It further is undisputcd that “hearing loss” is not included in the definition of 

“qualifying condition or impaiimcnt of health” in RSSL $2(36)(c). Respondents’ clearly 

articulated their reason for denying petitioner’s Application in the May 27, 2009 letter: 

As you are aware, Adininistrative Code $ 1  3-252.1 lists qualifying medical conditions by 
which an eligible cinployee would be found to be disabled. Hearing loss is not one of 
these qualifying conditions. It is the opinion of this office, as well as the New York City 
Law Dcpartment, that the list of qualifying conditions in the law is complete. 

Thus, “[gliven the clear and consistent explanation of [respondents], which is supported by 

credible evidence, the Court lacks discretion to rcmand the matter to respondents for further 

consideration” (Serrano at 4). 

Further, petitioner’s argument that respondents misinterpreted the WTC Disability Law 

lacks merit. As discussed abovc, the Court’s revicw herein is limited to determining whether 

respondents’ decision was rationally based (Bornstein at 761; Pel1 at 23 1). Here, petitioner 

provides 110 evidence that the list of qualified conditions in the WTC Disability Law is increly 

suggestive and not cxhaustive, as a matter of law. Instead, the caselaw petitioner cites in support 

of his argument is either distinguishable or not 011 point. 

For exaniplc, in Triolu v Kelly (Sup Ct, Ncw York County, November 7,2009, Shafer, J., 

index No. 1064!lO/09), the petitioner submitted an application pursuant to the WTC Disability 
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Law, claiming that he was disabled due to a number of quulzJfYing WTC conditions, as well as 

sleep apnea, which is not a listed as a qualifying WTC condition. After considering the 

petitioner’s application, the Mcdical Board determincd that the petitioncr was not disabled from 

any of the qualifying WTC conditions. The Board hurther determined that while petitioner was 

disabled ikom slecp apnea, there was a lack of credible evidence that the condition was cuused by 

a qualifying WTC condition, specifically petitioner’s rcactive airway dysfunction syndrome 

(“RADS”) and/or reflux disease (“GERD”), or by WTC exposure. In vacating and annulling the 

respondents’ detcrrnination, the Court hcld that it “can discern no medical or scientific evidcnce, 

credible or olherwise, that supports the Medical Board’s determination that petitioncr’s slecp 

apnca syndrome is not cuusuffy reluled to his RADS, GERD and bronchitis, which the Medical 

Board has determined was caused by WTC exposure (id, at 14) (emphasis added). I-lowever, 

contrary to petitioner’s arguments, the Court did not go as far as to rule on whether sleep apnea is 

a qualifying condition; nor did thc Court rule on whether the list of qualilying conditions in 

RSSL §2(36)(c) was exhaustive or merely suggestivc. Instead, the Court clarified its holding in 

the last paragraph of the decision: 

This js not to say that there is a definite scicntific or medical link between sleep apnea 
and WTC exposure, RADS, GERD or chronic bronchitis. The court is simply stating that 
there is no credible evidence specified on the record that could support the Mcdical 
Board’s conclusion at this time. For this reason, the court finds that a remand is 
appropriate. 
(Id at IS) 

Further, unlike the matter in Triola, here there is no evidence in the record indicating that 

plaintiff’s hearing loss was causally related to any one of the qualifying WTC conditions. 

In DeTempZe 1’ Kelly (Sup Ct, New York County, June 15, 2009, Lehner, J., index No. 
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1 16429/2009), the petitioner requested that the Court either annul the Board of Trustees’ denial 

of his rcquest to amend his accidental disability retirement application to include a heart 

condition, or direct the Board to reconsider the petitioner’s request for the amendment. The 

evidence in the record denionstrated, that instead of voting on petitioner’s request for an 

amendment, the Board acted to ‘‘so move,” which the Court found to be inappropriate. The 

Court did not reach the merits of petition; it only remanded the matter to the Board “so tlicre can 

be a vote by the entire Board as to whether or not the petitioner is able to amend this 

application,” i.e. render a proper determination (id. at 15-16). 

McCrath v Kelly (Sup Ct, New York County, June 10, 2009, Kornreich, J., index No. 

1 13535/2008) involved a dispute over whether respondents properly determined that the 

petitioner, who suffered from psychological disorders, had not participated in the WTC disaster 

and clean-up. The Court annulled rcspondents’ determination on the ground that they had not 

properly considered all of the evidence, including the petitioner’s copies of overtime slips 

purporting to establish that he had iiict the 40-hour requirement of the WTC Disability Law. 

In Kringdon v Kelly (Sup Ct, Ncw York County, October 30,2006, Gische, J., index No. 

10 194 1 /06), the Court held that the Medical Board had not properly determined whether the 

petitioner suffered post traumatic stress disorder, which is among thc qualified psychological 

conditions listed in Admin. Code $13-252.1, and whether the condition was caused by her 

service at the WTC on 9/11. 

The rest of the cases petitioner cites similarly fail to demonstrate that respondents 

misinterpreted tlic WTC Disability Law so as to preclude ailments not specifically listed as a 

qualifying condition. Accordingly, his Petition is denied. 
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Conclusion 

Based on the foregoing, it is hereby 

ORDERED and ADJUDGED that the application of pctitioner for an order and judgment, 

pursuant to CPLR Article 78, idlifying respondents’ dctermination is denied, and thc petition is 

hereby dismissed in its entirety; and it is furthcr 

ORDERED tliat counsel for respondcnts shall scrve a copy of this order with notice of 

entry within twenty days of entry on counsel for respondent. 

This coiistitutes the decision and order of this court. 

Dated: Fcbruary 23,201 0 @ d W  Carol Robinson Edmead, J.S.C 
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