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S’I’EI’I IANK (I‘OSMAN CCINNERY ilt id 

M IC H EL IN IJ C‘ON N I 3 K Y . Indcx No.: 401 336/05 

DECI S 1 O N  /(.I K I 1 I i  

- against - 

l311.11<’1 ON S. SI.IL‘I’AN. 

x 

‘l’liis action involvcs ;I long-st:iiidiiig dispute over ropir-s to a two-unit condominiiirii 

tcownhousc. Plairili II‘ Stcplinnc C:’onncry owiis the uppcr uni t  which is occul%cd by his parents, 

S e m  and Michcliiic C’onncry. 1)cfciiclant Hurton Sultan, M.D.  owns the lower unit  which is 

uccupied by various members o f  his hiiiily. ‘I’hc tortured history 01‘ the proceedings, including 

I tic rii any d u p I i c ;i t i vc a rid o I ie n burdensome ~ i 1’ nut li-i v o I o LIS, I aws ui t s h ro ugh t by 1 lie pa r-ti c.s 

against cacti othcr was detailed in this coul-1’s clccision in a relateel c : ~ c  (zi~ltan v C‘onncry, Sup 

Ct, Ncw Y o r l i  County. I.)cc. 7 ,  2007, lndcs N o .  101 080/07), aiicl will not bc rcpeated hcrc. 

In thc instant action, by order dated April 19, 2000, this court appoinkd ;I receiver t o  

cffcctuatc repairs ordcrcd in an arbitration award h a t  had previously bccii contirmed by the 

court. ‘I‘he action was seitleci by stipLIli.diol1 ol‘tlie partics o ~ i  Ihc rccorcl T)II April 0 ,  2008. 

Sultan now 1iic)vcs 10 c11l‘C)i-c~ tlic stipulation aiicl t o  compel the C.’onnurys to discontiiiuc 3 1 1  action 

Thc stipulalion ol’scttlciiicnt providcd for  Itic rcccivcr, with the iissistancc of 3 consultant, 
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to perlbrm all work sct Ibrth in I’hase L ol‘a r.eIx)rt/hid l i o i i i  ;i q x c i  lied contrnctor (hcre:Ilicl- 

Court 13xhihit I ) .  (Apr. ‘1, 2008 ‘l’r. at 20.) ‘ l ’hu  stipulation liirthcr provided that releases and 

stipulations of cliscontinuancc arc to he “held in escrow . . . ~ delivery conditioncd upon the roo[ 

rcplaccmcnt ancl rclatcd work sc l  h t h  on Court  Exhibit I being perhrmed without obstruction or  

intcrli.rcncc hy  tlic Sul~;ms.” (Id. at 13.) Prior to tlic slipiilatioii of scttlcmcnt. a pending 

I 11 al i c i o LIS 171-0 SCC 111 i C )  I 1 acl i (-I I 1 17 1’0 L L ~  Ii t by S tc 13 li 3 11 C ’ o ii i I c r y aga i 11 s t I ) l- . S u 1 I a i i  (<&I nery v S I I 1 I ;ill, 

Supreme Court, Nassau Cloiinty, Index No. O S  I / O S )  had eventiiatcd it1 3 .jury verdict on liability 

against Dr. Sultan. 1 lie stipulation aci.journed the N;ISSX~ Coimty action Ihr fo~ir  months pending 

completion 01‘ the rool‘worli. (Id.) 

- >  

A k r  the partius’ entry into the stipulation ol‘settlcment, the partics ~ I I > ~ ~ C L I ~ C C I  in court at 

Ihc rcqucst 01‘ thc receiver on May 20 and J u l y  297 2008, based on ~ICCCSS pi-oblcins poscd hy L h .  

Sultan and his wire, Marilyn Sultan (“the Sultans’*). The Sultans, who liad from the outset ol‘tlie 

parties’ dispute ob,jectcd to the scope ol‘work proposed for the townhouse by tlic ConncIys, were 

rcliising to give ;icccss to their hackyxd 1i)r iIisIilllation oI’sc;ilToldiiig 011 the Nol-th lilcade ol‘thc 

t~uildiiig. ‘l’lic Sultans look tlic position Ilia1 the work on llic N o r t h  liicade, iiltlioiigl~ iigrccd lo in  

the stipdation 01. scttlumcnl, was Liiiiicccssiiry because i t  had in l.;icl been perl~)riiied prior to the 

stipulation. ‘ 1 ’ 1 1 ~  receiver I-cpl-cscntccl that tlic installation of‘thc N o r t h  fcicade scallblding was 

necessary to pcri-ioriii the roof work. 

‘I’hc court aclmonishccl tlic Sultans that the stipulation ol‘scltlcnicnt was in el‘l‘ect m d  

would bc cnlbrccd unless rclicl‘ li-om the stipulation wcrc griintecj, and that s d i  1-clicf coulcl he 

sought only by written motion brought on legally surlicient gro~mds. (.luly 29, 2OOX ‘l’r. at 39- 

43.) The court accordingly issued orders dii*cctiiig the Sultans to  pcrrnit access for the 

I’agc -2- 
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installation ol‘the scafTolding. (- May 20, 2008 Tr. at 8-9; Ju ly  29, 2008 7’r. a1 23). At tlic ncxt 

contcrcnce 011 Airgiist 6, 2008, the Sultans appeared u ith their adult dauglitcr, Dr. Marla Silltail, 

who also rcsidcs, i l t  Icxt c)Ii occasion, at thc building. Rcitcraiing t l u t  tlic stipiilalion 01‘  

settlement was in cfli-ct and could be vacated only on motion brought for Icgally sul‘licicnt 

grounds, the court explaiiiccl tlic risk that t h u  Sultans coiild be hcld i i i  uoiitcmp~ 1Y)r obstructing 

work under h e  stipiilation. (Aug. 6, 2008 ‘l’r. at 26-30,) 

.lust as a scttlement wiis achieved wlicii Stcplianc Conncry appeared in court on April 9, 

2008, so was the Sultans* cooperiition with :icccss ricllicvccl altcr the appear-ancc by their 

daughter on August 6. 3008. Thus, at a conference 011 October 2. 2008, thc 1-cccivcr adviscd the 

court tha( ilr. Sultan had been “cstrctncly coopcrativc” w i h  respeclivc 10 various inspections. 

(Oct. 2, 2008 Tr.  at 9-10,) The rcccivcr also aclvisccl the court that the sevcrd roofs at the 

building were heing prepnl-ed Ibr removal, that the main roof‘woiild be delayed pending work on 

the cluvator in order to avoid dillliagc to thc main rool: and that ahsent 

the roofwork could bc done by mid-Novenibei-. (rd. at 23-23,)  At thc next court dale OH May 

20, 2009, the receiver apprised the court h a t  the rooliop work was suhstantially completcd 

allhc)ugli tlicrc were soiiic clrainagc problcms liom the roof that liad to he tiscd, and that tlic iicw 

clcvatol- was iiistallcd a i d  rcquircd only interior dc-cor-ations. (May 20, 2009 ‘l’r. at 13, I C ) . )  J I I  

rcsponsc to tlic court’s questioning, thc receiver stated tha t  lie liacl Iiad “rcasoiiable” cooper-ation 

froin the Sultans in  doing thc rool‘worli. (Id. ;it 13.) 

lriicspcctcd occurr-cncc, 

In seeking cnforcement ol‘the April 9, 2008 stipulation of scttlcmenl, Dr. Sultan argues 

that the rool‘ wor-k has been pcrforniccl and that thc C.’onncrys have repudiated the settlement by 

seek i 11 g 10 proceed wi t h t I1 c N 3s sau C o LI n t y iii ;I I i c io 11 s p ro see 11 t i  on i I c t i o 11. ‘ I ‘ I  i c ( ’O  11 nur  y s arg I IC 
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h i t  the Sultans obstructcd the rool'woi-k in  the rour iiic-mths after the settlement was entered into, 

and they thcreli)rc x c  1101 obligated to discontiniic [tic action. 

The Sultans' intcrfcrcim with the installarion ol'the scaItblding ncccssary il)r Ihc roof 

W C W ~  bctwccn April and .luly 2008 is not to be condoncd. It is, however, undispulccl 011 this 

record that ~ l i c  r-ool'work procccclccl withoiit signiliciint incident con the Sultans' part iliier- the 

.luly 29, 2OOX contkrcncc, and that i t  tooli substnntiall>, more t Im1  1i)ur n~onths 10 complctc the 

r o ~ f  work after the scal1i)lding was installed. Signi licantly, as notcd above, the receiver who 

was I'dly titiiiiliar with tlic progress of work at the b~iildjng, con1ii.iiicd that lic had reasonahlc 

cooperatioii h i i i  tlic Sultans with the rooI'work. 

liesolution oi' ih. Sultan's motion ibr en 1'C)rcciiiciit of the stipulation oi'settlciiicnt clocs 

not, howcvcr, tum on his claim that tlic work has hccn complctccl o r  that he has suhstantially 

pcrl-iormcd u n c h  the slipulation. I t  is well settled that substantial compliancc with a contract is 

insul'fjcient to cxcusc a failure to perform an express condition, which must bc 'qlitcrally 

perI'oi-iiicd." (Opixiihciiiicr & (?o., Inc. v Oppcnlicirii, A p ~ l ,  Dison & Co., 86 N Y 2 d  6 8 5 ,  690 

11 9951.) Hcrc, thc discontiiiiiaiicc of the pencling actions. including the Na 111 County action, 

was coIiditioned upon an express condition - nan~cly, performance of' the r o o l ' m d  related work 

without obstruction. Although the Sultans Ii~avc 11ow offcrccl signed stipulations ol' 

discontir~uancc of the various actions, they initially iiiiled to piit the stipulations in  escrow 

pending the roof work. As thc Sultans d s o  ini t ia l ly  hiled t(-) pcrI'orii1 in strict coniplimce with 

tlic condition that tlic r o o f  work he pcrli~rmcd withoiit obstrlrctioii, tlic court tincls tlial they 

dcfaultccl uiiclcr the contract. 

A dei'ault in perlbrming an express condition or, put another way, the L ' ~ i o ~ i c ) c c ~ ~ ~ ' c ~ ~ c c  of 
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the cotiditioii,” may noncthclcss “be cscuscci by waivcl-, brcach or  fideiture.” (Id. ilt 691 . )  1 lie 

record i n  this case establishes as a mattcr of law that the C’onncrys repeatedly sought enfcorcctncnt 

ol‘the stipuliition 01’ settlement alier the Sultans’ interl’ercncc with tlic installation ol‘lhc 

objecting to cnlbrcement of tlic stipulation. 

By letter dated July 28, 2008, the C‘onnerys’ counsel notilied the Sultans’ thcn counscl 

tliat “[bly reasoli of your cliciits l-cpcatcd iiitcrhcncc with the Ihxciver’s clulies, and the 

construction which tic is attciiipting to do,” %e intend to proceed with thc maliciou:, proscculion 

action based tipon your clients’ hrcach oi‘thc scttlumcnt :igrccmciit.” ‘l’liis letter apparenlly led to 

a number ol‘mutions be1b1-e the Nassari C‘ounty court tu vacalc the liability verdict in the 

ilia 1 i c i o ii s pro sec 11 t i  on actio t i .  

Asloundingly, thc Coniicrys never apprised this court that they lii id lakcri the position that 

ticrc 011 repeated occasions i n  connection with the ciifi,l-ccmcnt of’thc stipiilation ol’settletiient 

On each occasion, .Iiily 29, 2008, August h, 2008. aiicl October 2, 2008, the C‘onnerys took the 

position that the stipulation should he enforced.’ At iioiic of the appearances through October 

At ihc .I~ily 29, X O 8  coiifcrciicc, liohci-1 I ,ynii, ilic C’onncrys’ fiitorncy, advised the court thal he 
had not rcccivcd tlic rc leasc~ that were to he held i n  csci’ow I‘roin the Srllinns. When the coiirl slated that  
any request for rcIicl .frw~ thc slipulaiioii i i i i i r j t  bc i ~ a d c  by wl-ittcn Iuofim, MI-. I .ynn rcsp(mded that “ I  
do not intencl to ask for any i.cIicftoday.” (Tr. at I 1 .) Aftcr the coiirt noted that the purpose o f l h u  
appearance was “to try to make SLII‘U the repairs go ahcacl immccliatcly,“ (a at I I), Mr. I,ynn statcd: “My 
direction li.om iiiy client is to do what we can to get this roof installcd.” (E at 13.) At the Oclobci- 2, 
2008 appearance, the court heard the receiver’s inotion For authorizativn to enter in to  ;I p r o p ~ s a l  Toi- 

mod~rnization of  the elevator, which was work that the parties agrccd to iii the Apri l  0- 2008 sliptilation 
01‘ sclllelnenl. 

I 
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S 11 1 t a I i s ' i 11 it i 3 I i 11 t c I- fc re 11 cc w i t ti t he ins t ;I 1 1 ;I I ion o 1. I hc No  i-lli 1 itc adc B c n ffo Id i 11 g . '1' he c c) 111-1 was 

not 11iiIcic ;Iw;1I.c 01'111~ C'onnerys' cliiim I h i l I  131.. Sllltiill l i d  rcpucliatcd thc stipiilation 0 1 '  

scttlcnmit until the May 20, 2000 coiirt appcariince ;it ~vhicli thc coiu-l Iicarcl 13r. Sultan's 

applicalion lior a tcmporary restraining order to stay the NL~SS;~LI County action pending hearing o l  

his motion Cor ciil-iorccmciit of tlic stipulation of scttlenient. 

In sliort, tlic C'oiiiicrys rcccivcd t h u  bcnclit 01' this court's en li)rccincnt of the settlement, 

wit Ii c)u t 11 (o ti fy i ng t lie court , 11 nt i I ;I licr t hc work u ;I s s I I h s t i in t i ;.I 1 1 y c o 111 17 I e tc , that t hc i r position 

was that the Sultans wcrc not cntitled to enli,rcemcnt 0 1 ' 1 1 1 ~  slipulation hccausc 01' their initial 

ohstruction of the scaffolding ncccssary Ibr the rool' work. This conduct cffcctcci a waiver 01' tlic 

C'onncrys' right to ob.jcct to cnti)rccmcnt ol'the stipulation ol'settlcmcnt. (& gcncrally El-AD 

250 W. l , I , C '  v 30 I luhcrt St. I , l , C ' ,  67 A133cl 520 I I "  I k p t  20091; Awards.C'oiii, l , l , C '  v Kinko's, 

Inc., 42 AD3d 178 11'' Dcpi 2007l, appeal clisinisscd 12 N Y 3 d  847.) 

To date, the Sultms have broirght three lawsuits against the C'onncrys md the C'oiiiicrys 

have comtnenced six lawsuits against the Sultans. This c ~ n ~ c n t  disputc is hut thc latest in the 

parties' litigation-liiclccl version ol'thc War ol'the Roses. As notcd i n  h i s  court's prior decision, 

this litigation has heen condiicted by hoth partics in ;I IllitIllicI' h t  is intcrl'cring with, not 

adwincing, their iibility lo coopcr-ule in 11ic tnaiiagcmoiit of the tnwiihouse tha~  is lheir,joint homc. 

(Sultan v C'oiiticry, Sup C . 3 ,  New Yorli C'ounty, Dcc. 7, 2007, Index No. 101986/07, supra at 13.) 

As llic Iuxivcrsliip is winding down, it is iiiorc iniportant than ever that Ihc partics recognize the 

nccd to cncl t lie i r i i  n p iwl  iic t i vc 1 i iga t i on. 

It is hcrchy OIiI31~R111) that the motion ot'clcli.ncliint, I)r. t3urton Sultan, to cr-ithrcc the 

April 9, 3008 stipiiliition ol'scttlci-neni o1'lliis action is grantcel t o  tlic following extent: '1'1ic 
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partics identi Ficd in the ,April 9, 2008 slipulation shall discontinue with prejudice all ol‘thc 

pending actions hetwccii them, iiicluding but not limitccl to k n - n c r y  v Sultan (Supreme Court, 

Nassau County, Index No. 65 1/05), a i d  excluding nnly  Ihc ahove-caplimed action, on condition 

that dcfciiclant delivers all of thc rcquired releases and stipulations of discontiiiuance to plaintiffs 

counsel so that tlwy arc received by plainlilf’s counsel witliiii 20 days of h e  datc o l e~ l ry  of lhls 

order; and it i s  f~u-tlier 

ORDERET) that the branch o I‘ defendanl’s iiiotion for sanctions is deiiicd; and i t  is iirtlncr 

OIILIEREII ilmt tlic I’cmporary Rcceiver shall iiiovc, within 20 days or  the date of entry 

of’ihis o ~ ~ d e r ,  011 uoticc 10 all partics and lo the surety OH his undertaking, fkr a final settlement of 

his account The motion shall be brought 011 hy order to show cause. 

‘This constitutes thc dccision and ordcr of tlic courl. 

Dated: New York, Ncw Yorlc 
Fcbl-Llaly 9, 201 0 
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