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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 55 

DE MARC0 CALIFORNIA FABRICS, INC., 
X ____-----l-______--l__L__I___l____ll 

P l a i n t i f f ,  

-against- 

Index No.: 604037 /2005  

PECLARATION, ORDE R and 
JUDGMENT 

JANE S .  SOLOMON, J.: 

The complaint of P l a i n t i f f ,  De Marco California 

Fabrics, I n c .  (De Marco), seeks a declaratory judgment a g a i n s t  

Defendant, M i d t h r u s t  Imports, Inc. (Midthrust), t h a t  De Marco is 

not  indebted to M i d t h r u s t  on the outstanding balance on four 

purchase orders  f o r  fabric. I n  its answer, Midthrust asserted a 

counterclaim for t h e  balance due for the f a b r i c ;  De Marco did n o t  

r e p l y .  M i d t h r u s t  now moves to "dismiss" the complaint a n d  for 

summary judgment in its favor on t h e  counterclaim on t h e  ground 

that De Marco accepted and used the goods a t  issue. The motion 

is decided as follows. 

FACTS 

De Marco is a f a b r i c  procurer .  Midthrust is a fabric 

importer and se l le r .  De Marco entered i n t o  f o u r  purchase orde r s  

with Midthrust on F e b r u a r y  4, 2005, June 3, 2005, June 7 ,  2005, 

and J u l y  1, 2005, for white eye le t  f a b r i c .  Midthrust shipped 

each order  to De Marco's printer, Textile Transprint 
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Corporation (Textile) .’ 
During  p r i n t i n g ,  Textile no t i ced  several defec ts  in the 

f a b r i c  and began pre-inspecting each roll of  fabr ic  (Opposition, 

Ex. F ) .  Textile notified D e  Marco of the problems it found on 

J u l y  29, 2005, though it continued p r i n t i n g  on the fabric, and 

“decline[d] any responsibility on t h e  finished goods shipped to 

your  client” (Id.). Soon thereafter, De Marco communicated w i t h  

M i d t h r u s t  r ega rd ing  the defects ,  bo th  by phone and email. 

Midthrust admits t h a t  it received the emails and may have had 

phone conversations (see Affidavit of Kamran Noman, at tached as  

Opposition, Ex. C, p 4 3 - 4 4 ,  4 9 - 5 0 ) .  Despite the defects, De 

Marco d i d  not stop Textile from using the fabric, nor did it 

return any f a b r i c  to M i d t h r u s t .  Textile completed i t s  printing 

j ob  and then shipped the p r i n t e d  fabric t o  De Marco‘s client, 

Barco Uniforms. 

T h e  aggrega te  p r i c e  of the f o u r  purchase orders was 

$126,520.35 .  De Marco paid  M i d t h r u s t  $15,525.00  b u t  re fused  to 

pay the remainder on the ground t h a t  the fabric was non- 

conforming and defective (Complaint, ¶4) . Midthrust’s 

counterclaim for $105,262.13 reflects some additional credits 

given to De Marco. 

De Marco rejected t h e  February  4, 2005 shipment because 1 

Midthrust s e n t  t h e  wrong f a b r i c .  
correct fabric sent, without f u r t h e r  i n c i d e n t .  

The goods were returned and the 
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DISCUSSION 

De Marco specifically seeks a declaration that "De 

Marco is n o t  further indebted  o r  liable to Midthrust in any 

amount f o r  t h e  defective and non conforming f a b r i c  which 

Midthrust del ivered  to De Marco" (Complaint, ¶ 9 ) .  De Marco 

argues it has no debt to Midthrust because some of the goods were 

non-conforming and defect ive.  Midthrust contends t h a t  regardless 

of any non-conformity, De Marco accepted the goods by its use of 

substantially a11 of  the f a b r i c .  

A buyer's "mere complaint about  t h e  goods does not 

constitute a c lea r  and unequivocal act of r e j ec t ion .  Moreover, 

[ a  buyer's] use of the goods and f a i l u r e  to return same 

constituted an acceptance of t h e  goods" ( M a g g i o  Importato, Inc. 

v .  Cirnitron Inc. I 189 AD2d 654 [ ls t  Dept,1993]). 

De Marco accepted the f a b r i c  sh ipped  to its p r i n t e r  

pursuant to t h e  four purchase orders ,  had it p r i n t e d  on by its 

c o n t r a c t o r  and shipped to its c l i e n t .  De Marco's complaint about 

t h e  q u a l i t y  of the goods is an  insufficient r e j e c t i o n  (Id.). 

However, the i n q u i r y  does not end here,  as "acceptance 

leaves unimpaired t h e  buyer's r i g h t  t o  be made whole, and that 

r i g h t  can be exercised by the buyer  not o n l y  by way of 

cross-claim for damages, b u t  a l s o  by way of recoupment in 

diminution or e x t l n c t i o n  of the [purchase] price" (UCC 2-607, 

Comment 6 ) .  Pursuant to UCC 2-607 ( 3 )  ( a ) ,  however, a b u y e r  who 
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has accepted goods "must within a reasonable time after he 

discovers or should have discovered any breach notify t h e  s e l l e r  

of breach o r  be barred from any remedy" (Id.; see also,  Sears, 

Roebuck & Co. v. G a l l o w a y ,  195 AD2d 825 (3rd Dept, 19931). 

The J u l y  2005  communications from De Marco to M i d t h r u s t  

regard ing  the f a b r i c  defects give rise to a triable issue of f a c t  

as to the e x t e n t  of the defects and whether any diminution in 

value or extinction s h o u l d  be awarded. Accordingly, it hereby  is 

ADJUDGED and DECLARED t h a t  De Marco C a l i f o r n i a  Fabrics, 

I n c ,  remains indebted to Midthrust Imports, I n c .  on t h e  invoices 

a t  issue here,  the amount of which s h a l l  be determined at t r i a l ;  

and  it f u r t h e r  is 

ORDERED t h a t  Midthrust's motion for summary judgment on 

its counterclaim is granted as t o  liability only with the amount 

of damages to be determined a t  trial, and t h e  parties a r e  

d i r e c t e d  to appear at a pre-trial conference i n  Part 5 5 ,  60 

Centre Street, Room 432, New York, NY, on March 15, 2010 at 2 PM. 

Dated: Februa ry  17 , 2010 

ENTER: t J . S . C  
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