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I this motion to/for 
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Plaintiff, 

- against- 

BENTA’S F U N E M  HOME, TNC., 

Index No.: I05257/07 

Submission Date: 2/24/ 10 

DECISION AND ORDER 
Defendant. 

For Plaintiff: 
Bernard H.  Fishman, Gsq. 
230 Park Avenue, 23rd Floor 
New York, N Y  10169 

For Defendant: 
Vinccnt P. Crisci, Esq. 
17 State Street, 8“’ Floor 
New York, NY 10004 

Papers considered in review of this motion for summary judgment: 

NoticeofMotion,  . . . , , . . . . . . 1 
Al‘f in Opp . . . , . . . ,. , . . . . , . . - 2  
Keply AFT. . . , , . , . . , , . . , , . . . . . 3 

HON. SALIANN SCARPULLA, J.: 

In this action to recover damagcs for negligent infliction of emotional distress, 

defendant Renta’s Funeral Homc, Inc. (“Benta”) moves for suiiiinary judgment dismissing 

the complaint. 

Plaintiff Dana Bailcy (“Bailey”) coininenced this action in or about April 2007 

alleging that 011 or about February 4,2007, she entered into an agreement with Benta through 

its fuiicral director Edwin Barnes (“Barnes”) whereby Benta agreed to conduct a memorial 

servicc for the deceased, Bailey’s mother Barbara G. Betran (“the deceased”), to arrange for 
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creination of thc body of the deceased, to place thc cremains in an urn supplied by Bailey, 

and to then return the urn to Bailcy. The body was to be cremated at Oxford Hills Crcmatory, 

lnc. 

Bailey supplicd the urn to Benta on February 7,2007 and the ineinorial service was 

held on February 9,2007. Bailey took thc urn home nRer thc funeral. On February 27,2007, 

Bailcy discovered that the urn contained no ashes. She notified Benta, which allegedly 

informed Bailey that it  had mistakeilly failed to put the ashcs in the urn on the day of the 

nieiiiorial service but that the box containing the ashes were in the funeral home’s office and 

they would be delivered to Bailey. Bailey refused receipt ofthose ashes because she could 

not feel certain that thcy wcrc her mother’s ashes. She has not gone to Benta to see the box 

containing the ashes. 

Bailey sought to recover damages she allegedly sustained as a result of Benta’s 

negligence in “losing and then failing to deliver to the plaintiffs thc ashes of the plaintiff’s 

mother, Barbara G. Betran, in  an urn provided to the defendant by the plaintiffs and in 

attempting to deliver to the plaintiffs substitute ashes at a later date.” She allegcd that she 

sustained “severe psychic injury, mental anguish, mental distress, emotional pain, incntal 

suffering, injured feeling and various other emotional injuries.” Bciita answered the 

coinplaint and denied all material allegations. 

Renta now nioves for summaryjudgment dismissing the complaint arguing that Bailey 

can not sustain a claim for negligent infliction of emotional distrcss because there is no 
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evidence to support hcr thcory of liability. In support of its motion, Benta submits Barnes’ 

deposition testimony and affidavit. Barnes avers that thc ashes were not delivered in tirnc 

for the beginning of the memorial scrvicc and they were inadvertently not given to the family 

when they left the lilneral home. After the ashcs arrived from the crematory, they rcrnained 

in thc funeral home’s main office. They were in a hard plastic temporary urn enclosed in a 

cardboard box with the namc of the crematory and the name ofthe deceased on the label of 

the box. Barnes explained that there are more than ten such boxes in  thcir office at any given 

tiinc and they are chccked periodically, usually monthly, by an o f h e  manager. After 

receiving the call from Bailey on Februaly 27, 2007, hc checked through the boxes and 

discovcrcd that box containing the deceased’s ashes was still in thc offlce. 

Renta argues that contrary to Bailey’s contention, no evidence has been prcscnted that 

it was negligent by “losing” the ashes or attempting to dcliver “substitute ashes.” Rather, 

evidence was presented that the deceased’s ashes were mcrely inadvertently placed in the 

main office instead of placed in the urn and givcn to the f‘amily. In any event, even if Benta 

brcachcd some duty by failing to placc thc ashes in the urn following the memorial service, 

such conduct was not “so outrageous in character and so extreme in degrcc as to go beyond 

all possible bounds of decency and to be regarded as atrocious and uttcrly intolerable in a 

civilized community,” as rcquired to sustain a cause of action for negligent infliction of 

emotional distrcss. 
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In opposition, Bailcy allegcs that she did not allegc a emotional distress cause of 

action, rather shc merely asscrted negligence. She argues that issues of fact exist as to 

whether Benta was negligent in losing the ashes, failing to deliver the ashcs and then 

attempting to delivcr substitute ashes at a later date. 

Discussion 

Bailcy maintains that she is not alleging a claim for emotional distress, rather, she is 

merely stating a cause of action for “negligence” resulting l‘rom Benta’s “losing arid hen  

hiling to deliver to thc plaintiffs the ashes of the plaintiffs mother, Barbara G. Betran, in 

an urn provided to the defendant by the plaintiffs and in attempting to delivcr to the plaintiff’s 

substitute ashcs at a later datc.” any 

compensatory damages sustained as a result ofthis allegcd ncgligence, a claim for ordinary 

ncgligence can not be maintained. 

However, as she has failed to demonstrate 

Although Bailey refuscs to label her claim as one for emotional distrcss, the 

allegations set forth in her complaint as well as the relief sought suggest that Bailey is in fact 

alleging iiegligeiit infliction of emotional distress. A claim for negligent infliction of 

emotional distress can only be supported by allegations ol‘ conduct by the defendants “so 

outrageous in character, and so extreme in degree, as to go beyond all possiblc bounds of 

dccency, and to be regarded as atrocious, and uttcrly intolerable in a civilized community.” 

Sheila C. v. Povich, 1 1  A.D.3d 120, 130-131 Dept. 2004); s e ~  Wilson v. Cily oj‘New 

York, 294 A.D.2d 290 (1“ I3ept. 2002). Here, JIO evidence of such conduct has been 
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presented. Rather, the evidence presentcd demonstrates that the ashes were unfortunately 

misplaced at the time Bailey lcfi the memorial service, but that they remained at the funeral 

home for Bailey to retrieve at any time. Benta even offered to have the ashes delivered to 

Bailey iinniediately upon discovering that they were in its office, but Bailcy refused. There 

is no evidence that thc deceased’s ashes were ever lost or substituted with other ashes. Any 

such allegations arc based on iiicrc speculation. Railcy’s claim that triable issues of fact exist 

as to any negligencc on Benta’s part is without merit. 

In accordance with the foregoing, it is 

ORDERED that defendant Benta’s Funcral Home, Jnc.’s motion for summary 

judgment dismissing thc complaint is granted and the complaint is dismissed. 

This constitutes the decision and order of the court. 

Dated: New York, New York 
Februay .32 ,20  10 

E N  T E R: 

\ J.S.C. I U 
SALIANN SCARPULLA 

J. S. C. 
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