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SUPREME COURT OF THE STATE OF N$W YORK 
PlEWYORKCOWTYt USPART6 

IN THE MATIER OF THE P-ON OF 
XTF GLOBAL ASSET MANAGEMENT, 
UC, 

X HI.- 

Petitioner, M e x  No. 60365/09 

Ddmbn, Order 
,- 

FOR AN ORDER PURSUANT TO 
SECTIONS 7502(C), 6313, AND 6201(3) OF 
THE CIVIL PRACTICE LAW AND RULES 
FOR A PRELIMNARY INJUNCTZON, A 
TEMPORARY RESTRAININ0 ORDER, 
AND AN ORDER OF ATTACHMENT IN 
AID OF ARBmzAnON A0A.INST 

MARC0 POLO NETWORK INC., 

JOAN B. LOBIS, J.S.C.: 

Petitioner XTF GloM Asnat Manag-i LLC ((0 bringr thla wial 

(“MsrcK, Polo*’). XTF and Mare0 Polo e n t a d  Into a Shatabolder Agrement (tho “ m a t ” )  for 

a e o m p y  known fa Marc0 Polo XTF Inc. (the "Campy"). Both @em are hmbokka in the 

Company; XTF o m  150,OOO M m  Polo OWM 850,000. The paltics p d d a i  for 

Squity shara to Marco Polo in exchnqgu for 8 d peyment of $650,OOO, which )[TF a~atdssd on 

or about June 5,2009. Marc0 Polo bad nhq(90) dap to clow the mmmtion. This did not 

m. On ocbbor 23,2009, XTF o o m m d  an arbitdon p d i n g  tmfm the AmerJcsn 
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Company. While not disputing the unddyhq &fMt In ching on tha put trprwctlon, M m o  Polo 

that XTF is not entitlad to any prslimhary idunctiva relief or attdmmt. Pwdirq a 

P d t i O W  that in O* to pmvail, p d t i o ~  n d  only d l h h  that b 

bo mckd ineffectual without provtsional mlitf. C.P,LR Q 7502(c); re Whbrpay, 

52 AD.3d 403 (Id Dap't 2008). Patidonet aeaertn that M m  Polo haa 
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Tha rsquiramantn for pmvldod @lief d a r  C.P.L.R. # 7502(c) are not cobwmjnoua 

with the standst.d for provhiod mlisf d m  CA..P.R. 3 6200 -and 1 6300 Over time, 

the law on what must be shown for a court to grant mliaf under Section 7502(c) baa evolwd. Colata 

Mtiallyhcldthntthuminimalabowingtbatths~tmtionaward wouldkincffactualwsssuf8uieat. 

Saap v. usator. 233 AD.2d 270 (la Dep't 1996); 

189 A9.2d 573 (1st wt 1993); 

W A v .  J- 180A.D.2d468,469(lstDap't 1992);- 

- R  139 A.D.2d 323,328 (1st Dept. 1988). More rtwnt msm in both the 

P b t  pnd Second DepartmEnt mtpport reqnmbnt'a m p e n t  that 00- when coddaring 

apptidona under Saction 7502(0), cannot Igmm dm traditional criteria for Injunctive relief, Le., 

"probability of succum on tk murita, ths danjpr of irrcrparabla harm in the ofun iqjunction, 

mud a bnlanw of the quidas in fhvor of granting the IqjunctiotL" re Ad- 

v. < 53 A.D.3d 612,613 (2d Dcp't 2008) (citeha mitted); 

a E m k m f i  LNQ 60 A.D.3d 403,404 (ltt Psp't 2009). 

Hsra, petitioner hnn adequately made aahowingtlwttha traditional tests have b m a t .  Raspondont 

has uot wt forth any bash to dispute tkt  putither will prevail on the merits. bqxmdmt adpDits 

it b de5dted on an obligation to the clow on tho put. The quitia fivor t4e non- party. 

Thboalyimwthat rtsponcbnt raiwS about the fiactrrrl assurtiom it whetherptitiowbaswEablirhad 

thrt rwpondtnt's offorts to reorganize will ba a c h h m t  to pctltioner. Yet, rarpondent doss not 

b y  that it Is unable to meat its financial obligation to petitioner and d o a  not deny that it is looking 

to mtrwtum. It is not plausible that this could be done without imparable hnrm to poclticmer's 

pwition. 
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