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_I ....................................................... 
li( 9‘> ,4  NI JNEZ and FAUSTINO RODRIGUEZ, 

Plaintiffs, 

- against - 

MOTION DATE 
ADJ. DATE 1 1-6-09 

9- 1 1 ,-09 

Mot. Seq. # 001 - MG 
# 002 - XMD 

NICHOLAS PANZINI, ESQ. 
Attorney for Plaintiffs 
365 Broadway, Suite 2C 
Amityville, New York 1 1701 

RUSSO, APOZNANSKI & TAMBASCO 
Attorneys for Plaintiff Nu.nez, on Counterclaim 
875 Merrick Avenue 
Westbury, New York 1 1590 

NlCOLINI, PARADISE, FERRETTI & SABELLA 
Attorneys for Defendant 
114 Old Country Road, P.O. Box 9006 
Mineola, New York 1 150 1 

i Jpon the following papers numbered 1 to 42 read on this motion for summaw iudgment ; Notice of Motion/ Order 
I - 23 ; Notice of Cross Motion and supportingpapers 24 - 25 ; Answering Affidavits 

i r i ( i  ~3uppoi-ting papers 26 - 34; 35 - 40 ; Replying Affidavits and supporting papers 41 - 42 ; Othei -; (- 
1-37tTl** ) it is, 

 how C a u w  and supportingpapers 

ORDERED that plaintiff Rosa Nunez’s motion for summary judgment dismissing defendant 
/:cinund Mikuchi’s counterclaim against her is granted, and it is further 

ORDERED that defendant Zigmund Mikucki’s cross motion for summary judgment dismissing 
Iic \,laiin as to plaintiff Faustino Rodriguez on the grounds that he did not sustain “serious injury” within 
lit’ neaning of Iiisurance Law 5 5 104(d) is denied. 

1 hi\ I \  an action to recover damages for injuries allegedly sustained by plaintiff Faustino 
i<ocirigueL ;is a result of a motor vehicle accident that occurred at the intersection of Straight Path Road 
111~1 Sunrise Highway in the Town of Babylon on April 3,2007. Faustino Rodriguez was a passenger in 
I tt chicle driven hy his daughter, plaintiff Rosa Nunez. The accident allegedly occurred when a vehicle 
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; I I  by ckfcndant Zigmund Mikucki struck the rear of the vehicle driven by plaintiff Rosa Nunez. 
I l i c  bill of‘ particulars alleges that as a result of the subject accident plaintiff Rodriguez suffered various 
iilitiic<, including disc herniation at levels L2-3, L4-5, L5-SI; and a tear of the distal supraspinatus 

:endon In addition to asserting affirmative defenses to the negligence claims against him, defendant 
utei-posed a counterclaim for contribution against plaintiff Nunez. 

Plaintiff Nunez now moves for summary judgment dismissing the counterclaiin on the ground 
!M! plaintiff Rodriguez did not sustain a “serious injury” as defined in Insurance Law 5 5102 (d). 
r’1,iiiitif’f’Nunez also argues that the counterclaim should be dismissed on the ground that she was not 
leg  igent for the happening of the accident because her vehicle was stopped when it was rear-ended by 
ietcndant’s vehicle. In support of her motion, she submits, among other things, a copy of the pleadings, 
tr;iiiscnpts of the deposition testimony of plaintiffs, an excerpt of defendant’s deposition testimony, and 
i c opp4‘ of‘ the police accident report. She also submits a medical report of Louis Filardi, a chiropractor; 
in  aftirnied medical report of Dr. Michael Katz; a magnetic resonance imaging (MRI) report regarding 
plaintif‘f’Kodriguez’s lumbar spine; and an MRI report regarding plaintiffs right knee. The Court notes 
i!iar the report of the chiropractor was not in affidavit form, and therefore was without probative value 
\ e ~  CI’LR 2 106: Casus v Montero, 48 AD3d 728,853 NYS2d 358 [2008]; Kunz v Gleeson, 9 AD3d 

-180 781 NYS2d 50 [2004]). 

Defendant Mikucki cross-moves for summary judgment dismissing the complaint as to plaintiff 
licdriguez on thc ground that plaintiff did not sustain a “serious injury” as defined in Insurance Law 3 

1 02. id).  Defendant adopts the arguments and evidence concerning serious injury in plaintiff Nunez’s 
i n 0 1  1011 papers. 1 lowever, defendant Mikucki partially opposes plaintiff Nunez’s motion dismissing the 
counterclaim on the basis of liability, arguing that plaintiff Nunez’s sudden stop caused the accident. In 
~ u r ~ i a l  opposition, he submits a copy of the police accident report and transcripts of the deposition 
tc*stimony of’both plaintiffs. 

I’lai ntif’f’ Rodriguez opposes the motion and cross motion, arguing that the medical evidence 
presented in opposition to the motions raises triable issues as to whether he suffered significant 
limitallon in his right shoulder. In opposition, he submits a copy of the police accident report, a 
!t’;ii iycript of defendant’s deposition testimony, his own affidavit, an affirmed medical report of Dr. 
i h i  istopher Durant, and an MRI report regarding his right shoulder from Dr. Ron Mark. The Court 
i i o i c s  that plaintiff Rodriguez’s affidavit is in inadmissible form inasmuch as it was apparently signed 
;inti notal-ixd in the Dominican Republic and was not accompanied by the required certificate of 
8. t)iil.orniit> uitli the laws of the Dominican Republic (see CPLR 2309 [c]; Real Property Law 5 301-a). 

\ i  IICI examination before trial, plaintiffNunez testified that she was driving a vehicle owned by 
* ! C > I  mi. anti that her father, plaintiff Rodriguez and her mother were passengers in thle vehicle when the 
iLi iclent occurred. She testified that her vehicle was stopped at a red light on the right turn lane at the 
!nti.rscction o f  Straight Path Road and Sunrise Highway when defendant’s vehicle struck her in the rear. 

~ef~:iiciaiit .s 1 ehicle collided with her vehicle. 
testified that traffic was light, and that she was stopped at the red light for about one minute before 

4 t  ills examination before trial, defendant testified that on the day of the accident he was 
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! I , I \  1:1ing northbound on Straight Path Road. He testified that when he arrived at the intersection of 
L;tr,iight Path Road and Sunrise Highway the traffic light was red, and that plaintiffs vehicle was in front 
j r !  his I chicle 011 rhe right turning lane. He testified that his vehicle was stopped behind plaintiffs 

% diiclc fir 10 seconds, and that there was 10 feet between the two vehicles. He further testified that 
t hcn plaintiff’ started to make a right turn onto Sunrise Highway moving about five ket,  he started to 
rno\ e his ~ehicle  also. He testified that plaintiffs vehicle suddenly stopped, and their vehicles collided. 
4c icstified that when the accident occurred, the traffic light was still red and there was “plenty” of 

* J I  lic Ira\ eling eastbound on Sunrise Highway. 

U’hcn d driver approaches another vehicle from the rear, he or she is bound to maintain a 
c , t ~ o n ~ b l e  rate ot‘ speed, to maintain control of his or her vehicle, and to use reasonable care to avoid 
:i)lltdmg with thc other vehicle (see Gaeta v Carter, 6 AD3d 576, 576, 775 NYS2d 86 [2004]; Chepaf v 
Mul*ers. 306 AD2d 235,236,762 NYS2d 95 [2003]; Power v Hupart, 260 AD2d 458,458,688 NYS2d 
I 04 1 1999 1 ) .  Thus, the occurrence of a rear-end collision with a stopped or stopping vehicle creates a 
+mrna facie case of negligence on the part of the operator of the following vehicle and imposes a duty on 
r l i a ~  operator to come forward with a non-negligent explanation for the collision (see lEmiZ Norsic & 
Yoti, Inc. v L.P. Transp., Inc., 30 AD3d 368,815 NYS2d 736 [2006]; Carhuayano v J &  R Hacking, 
78 ZD3d 41 3.81 3 NYS2d 162 [2006]; Neidereger vMisuraca, 27AD3d 537,811 N‘YS2d 758 [2006]; 
Raittfwd v Hun. 18 AD3d 638, 795 NYS2d 645 [2005]). The operator of the moving vehicle is 
rcqiiircd to rebut the inference of negligence created by an unexplained rear-end collision because he or 
4 ic  IS in the best position to explain the cause of such collision. If the operator of the moving vehicle is 
Linable to come forward with any evidence to rebut the inference of negligence, the plaintiff may 
properly be awarded judgment as a matter of law (see MendioZaza v Novinski, 268 AD2d 462,703 
Y F  ”id 49 12OOOJ). 

I’laintiff‘Yunez established prima facie her entitlement to judgment as a matter of law as to 
ilctcmcrant’s counterclaim by demonstrating that defendant’s vehicle struck her vehicle in the rear as it 
i ia‘ stopped at an intersection (see Nozine v Anuray, 38 AD3d 63 1, 83 1 NYS2d 5 1 1 [2007]; Campbell 
c C‘b(v qf Yonkevc., 37 AD3d 750, 833 NYS2d 101 [2007]). The burden, then, shifted to defendant to 

‘V’orsic & Son, Inc. v L.P. Transp., Inc., supra; Rainford v Han, supra; Irmiyayeva v Thompson, 296 
\1)2d 439. 745 NYS2d 199 [2002]). In opposition, defendant’s evidence is insufficient to raise triable 

i:c\ 01’ f‘xt. Defendant testified that plaintiffs vehicle and his vehicle were stopped at a red light on 
rhc riglit turn lane, and that plaintiffs vehicle started to make a right turn but suddenly stopped. He also 
i L * . ; t i f i t d  that the traffic light controlling Straight Path Road was red, and that there were many vehicles 
I I  < i \  cling castbound on Sunrise Highway. Under the prevailing traffic conditions, even if plaintiff 
xiiddenl> stopped her vehicle just before the accident, such an action must be anticipated by defendant 
41 i i  e1 sincc he I S  under a duty to maintain a safe distance between his vehicle and the vehicle ahead (see 
i, chic le m i  I’ral’fic Law tj 1 I29[a]; Sliamali v Richmond County Ambulance Service, Inc., 279 AD2d 
>0-4 71 i )  NYS2cl 287 [2001]; Levirze v Taylor, 268 AD2d 566, 702 NYS2d 107 [20010]; Mascitti v 
(t.rrrrne. 25(i AD2d 821, 673 NYS2d 206 [ 19981). Accordingly, plaintiff Nunez’s motion for summary 
i uiiyiit‘nt dismissing defendant’s counterclaim is granted. 

non-negligent explanation for the accident sufficient to raise a triable issue of fact (see Emif 

Insurance Law 5 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
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,ii~nismbernient. significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
)rgan. member, function or system; permanent consequential limitation of use of a body organ or 

iiieniher. significant limitation of use of a body function or system; or a medically determined injury or 
I iiipairtnent of’ a non-permanent nature which prevents the injured person from performing substantially 
i l l  of the material acts which constitute such person’s usual and customary daily activities for not less 
*Iim ninety days during the one hundred eighty days immediately following the occunrence of the injury 

iinpiiirment .‘ 

1 ctef’endmt seeking summary judgment on the ground that a plaintiffs negligence claim is 
I X I ~  I .:d under the Yo-Fault Insurance Law bears the initial burden of establishing a prima facie case that 
1 tit. plaintiff did not sustain a “serious injury” (see Toure v Avis Rent A Car Systems, Znc., 98 NY2d 
;-lq 746 NYS2d 865 [2000]; Gaddy v Eyler, 79 NY2d 955,582 NYS2d 990 [1992]). When a defendant 
,ecking sum mar^ judgment based on the lack of serious injury relies on the findings cif the defendant’s 
O M  P witnesses. “those findings must be in admissible form, i.e., affidavits and affirma.tions, and not 
iiis\voJ-n reports‘. to demonstrate entitlement to judgment as a matter of law (Pagano v Kingsbury, I82 
“\l).ld 368.270, 787 NYS2d 692 [1992]). A defendant also may establish entitlement to summary 
udgmcnt using the plaintiffs deposition testimony and medical reports and records prepared by the 

nlaintitYs own physicians (see Fragale v Geiger, 288 AD2d 431, 733 NYS2d 901 [2001]; Torres v 
?ficheletti, 208 AD2d 519, 616 NYS2d 1006 [1994]; Craft v Brantuk, 195 AD2d 438, 600 NYS2d 251 
’ i 903 J. P a p n o  v Kingsbury, supra). Once a defendant meets this burden, the plaintiff must present 
proof in admissible form which creates a material issue of fact (see Gaddy v Eyler, supra; Pagano v 
Kingsbury. s i r p ~ i ;  see generally, Zuckerman v City of New York, 49 NY2d 557,427 NYS2d 595 
b ! 980 1 

1 hc evidence submitted in support of defendant’s cross motion is sufficient to establish prima 
i x ~ c  that plaintiff Rodriguez did not suffer a serious injury as a result of the subject accident (see 
Shrvardenidez v Vctiana, 60 AD3d 660, 875 NYS2d 119 [2009]; Smeja v Fuentes, 54 AD3d 326, 863 
YYC33 689 [2008]; Morris v Edmond, 48 AD3d 432,850 NYS2d 641 [2008]; Kearse uNew Fork City 
li.. 4 i d i . -  16 AD3d 45, 789 NYS2d 28 1 [2005]). In Dr. Katz’s medical report, he states that there is no 
\ u  elling. erythema or induration to plaintiffs right arm and shoulder. He states that a range of motion 
~uminat ion  of plaintiff Rodriguez’s right arm and shoulder reveals normal range of motion. He further 
\ I J ICS  that there is no crepitation at the AC joint, and no joint line tenderness. Dr. Katz concludes that 
11 I Kodriguez shows no signs or symptoms of permanent loss of use relative to his back and right 
4~c~iiIdt . r  1 le liirther opines that Mr. Rodriguez is currently not disabled, and is capable of his activities 

1 1  L L l l 1 )  Il\lng 

I lit. burden, therefore, shifted to plaintiff Rodriguez to raise a triable issue of fact (see Gaddy v 
Lj.Icr. J t i p t i )  111 Dr. Durant’s medical report, he states that an examination of plaintiff Rodriguez’s 
. \ * I  ’1 i c ~ l  spnc  revealed extension to be limited to 30 degrees, and lateral rotation to be limited to 60 
:it.? ~ C C Y  I ( e  jtates that an examination of Rodriguez’s right shoulder revealed positive impingement 
‘igii noted oii tbrward flexion at about 140 degrees, and audible crunching noted during passive range of 
l i i o ~ i i r n  tests. I IC states that Mr. Rodriguez continues to experience pain and significant limitation of 
m o ~ i o n  01’ his right shoulder. Dr. Durant opines that there is no potential for improvement of Mr. 
I? cjtirigue7‘s right shoulder without arthroscopic repair of the rotator cuff and partial acromioplasty. He 
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onL iiiacs that MI.. Rodriguez will experience further progression in his pain and loss of function in his 
; ighi upper extremity, and that these problems will continue to limit his ability to participate in his 
t j i ) ~ ~ ~ d  activities af daily living. Furthermore, the report by Dr. Mark states that a review of the MRI 
-i  L m h  oi’ Mr  Rodriguez’s right shoulder shows that there is a “full thickness retracted tear of the distal 
\up-‘ispinatus tendon to the 12 o’clock position approximately 2.8 centimeters proximal to its insertion 
11 (lie greater tuberosity.” 

1 lerc,  plaintiff Rodriguez’s submissions raised triable issues of fact as to whether he suffered a 
KI ious injury as ‘1 result of the subject accident (see Djetournani v Transit, Inc., 50 ALD3d 944, 857 
kj’S2d 601 120081; Grullon v Perez 41 AD3d 783, 839 NYS2d 194 [2007]; Balanta v Stanlaine Taxi 
C‘orp . 307 AD2d 1017, 763 NYS2d 840 [2003]). In Dr. Durant’s affirmed medical report, he noted that 
L1 r Rodriguez had decreased range of motion in his cervical and lumbar spines, and ailso indicated that 
IC had limited range of motion in his right shoulder. Moreover, Dr. Durant’s finding of restricted range 
)t’inotion was supported by an MRI report of Dr. Mark which revealed a tear of the distal supraspinatus 
endon Accordingly, the cross motion by defendant for summary judgment dismissing the claim as to 
3lai iit iff Rodriguez is denied. 

Hon Denise F. MolSa 

J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 

[* 5]


