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Plaintifl’ brings this action for pcrsonal inj urics allegedly sustained when her 
seat collapsed in  Madison Square Garden (“MSG”) on April 16, 2006. Plaintiff 
alleges that the seat collapse was the result of Defendants negligelice in failing to 
propcrly iiiaintain the subject seat. Presently before Court is Plaintiffs motion to 
stri kc Defendaiits’ answer for Defendants’ alleged failure to comply with their 
discovery obligations. 

On November 10, 2008, Plaintiff served a notice of discovery and inspection 
(“D&l”) upon Defendants. On or around March 13, 2009, Defendants served a 
response to Plaintiffs 11/10/08 D&I. Plaintiff claims that Defendaiits’ response to 
her I>&l is insufficient. Specifically, Plaintiff’ points to thc following rcqucsts and 
D c fcn dant s ’ rcsp 011s es thereto : 

D&1 Request #4: In response to Plaintiffs demand for repair and 
maintenance rccords for the subject scat for thc two ycar pcriod 
leading u p  lo a i d  including the date of the incident, Defendants 
objected; notwithstanding their objection, Lkfenciants stated that there 
wcrc no such J T C ~ ~ ~ S  for the six month pci-iod preceding the date 01’ 
th c inci clcn 1; 

concerning written or oral complaints rcgarding any 01‘ tlic scats j t i  
MSG for the two year period leading up to and iiicludiiig the date of 
the i 11 ci dcn t, Defendants o bj cc tcd; notwithstanding tlicir obj cc tion, 
Defendants stated that thcrc were 110 rccords or  such complaints 

0 D&I Request #S: I n  response to PlaintifFs demaiid for all  records 

[* 2]



regarding the subjcct seat l‘or thc six rnonth pcriod leading up to tlie 
iiatc of the incident. 

the iiiatiufaclurer of tlie seats in the section cncoiiipassing the subject 
scat, :is well as tlie identification of any vendors who maintained or 
made repairs to the scats in the arena 011 behalf of Defendants, 
Defendants sirriply referred to their prior objcclion via  corrcsporidence 
datcd November 24, 2008. There, Llefendants objected oti the ground 
that the demand docs not seck copies of any c!ocuinonts but rather 
seeks to havc Defendants identify individuals; further, to thc cxtcnt 
that the request seeks documents, Defendants objected on the grounds 
that the request is not liiiiitcd in time and is thus ovcrbroad; 

any ushers working 011 the date of thc iiicidcnt whose assigniiient 
encompassed the location of the subjcct scat, as well as the naiiies of 
any individuals who repaired PlaiiitifPs seat, Defendants simply 
referred to their prior objection via their Noveiiiber 24, 2008 
corrcspoiidence. Therc, Defendants stated that they “will agrcc to 
provide witness information pursuant to thc provisions of thc CPLR.” 

D&I Requcst #IO:  Tn rcsponsc to Plaintiffs dcmaiid for tlie iiaiiie of’ 

0 D&l Request #11:  I n  response to Plaintiff’s demand for the iiaiiies of‘ 

Plaintiff submits an affhmtion i i i  support of her motioii to strike. Annexed 
lhcrcto as exhibits are copies of Plaintiffs summons and coinplaint, Defendants’ 
answer; Plaintiffs D&I; Defendants’ rcsponsc; and a Dccctnbcr 12, 2008 
preliminary con fcrcncc ordcr . 

Dcii-ndan ts submit an af‘lirmation in opposition. Annexed to the affjrmation 
as exhibits (not duplicative of Plaintiffs exhibits) are copies of Plaintif’Ys bill of 
particulars; the Novetnbcr 24, 2008 lettcr; Plaintil‘rs dcriiand for a bill of 
particulars ;is to Defeiidants’ a l ‘h ia t ivc  defenses; and Defendants’ respoiise 
thcrco. 

Plaintifl‘has submitted a reply affirmation in l‘urther support of her motion. 

Pursuant to CPLR $3126, a court may impose sanctions whcn a party 
willfully fails to disclose inforination which the court fiiids ought to have been 
disclosed. The saiictioti of slriking a party’s answer is warranted when a party 
repeatedly and persistently fails to comply with several disclosure orders issired by 
tlie court. (Yoorz v. Costelln, 29 A.D.3d 407[ I st Dept. 20061). The moving party 
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must sliow “conclusively that failure to disclose was willful, contumacious or dire 
to bad f‘aith.” (Iluiirin v. City - <  of’New York, I27 AD2d 4 1611 st Dept. 19871). 

Here, Plaintiff has failed to demonstrate facts which warrant the extreme 
sanction of either striking Defendants’ answer. Whilo Plaintiff has raised issues as 
to the sufficiency of Defendaiits’ responses, she has not shown that Defendants’ 
actions werc willful and contumacious, or otherwise motivated by bad hi th .  

Althcmgh the Court t i ids  that striking Defendants’ answcr is unwarrantcd 
based upon the record before it, the Court (inds that Defendants’ responses to 
Plaintiff‘s D&I are insuftlcient. CPLK 63 124 states: 

If a person fails to respond to or coinply with any request, notice, 
interrogatory, demand, question or ordcr under this article . . . the 
party seeking disclosiirc may move to compel coiiipliancc or a 
rc s p o n s c . 

With respect to D&I request #4, the Court ordcrs Defendants to provide all 
repair and maintenance records regarding the spccifk seat involved in the above 
incident for the two year period leading up to and including the datc of the 
incident. 

With respect to D&I rcquest #5,  the Court ordcrs Defendants to produce all 
written or oral complaints pertaining to unstable or collapsing seats in Section 339 
of MSG (thc section encompassing the subject seat) for the two year pcriod up to 
and inchding the date of thc incident. 

With respect to D&I requests #10 & #11, the Court dcnies these request 011 

the ground that they seck the identity o f  entities and/or individuals rathcr than the 
discovery of ciocumcntary or other evidcncc properly subject to a D&l (.set’ CPLR 
$3 120). This infomiation is appropriately obtained by cither a deposition of 
Defendants, or by way of written inten-ogatories. 

Whei-efore it is hereby 

ORDERED that Plaintiff’s niotioii to strikc is denied; and it is further 
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ORDERED that Dcfendants sliall producc Ihc abovc-ordered discovery to 
Plaintiff within 45 days ofreceipt o r a  copy of this Order with Notice of Entry. 
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