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Plaintiff, 

-against- 
Index No. 114437/08 

SEWARD & KISSEL LLP, 

Defendant, 
X ________________________________________-_-----_--~--------------- 

EMILY JANE GOODMAN, J.S.C.: 

In this employment discrimination action, plaintiff Melanie Falu alleges that her former 

cmploycr, defendant Seward & Kissel LLP (S&K), a law firm, “subjected her to discrimination 

based on gcnder, race, national origin, and sexual orientation” in violation of the New York State 

Human Rights Law (Executive Law 5 296) (State HRL), New York City I-Iuman Rights Law 

(Administrative Code of City 0fN.Y. [Administrative Code] 5 8-107) (City HRL), and 42 USC 5 

198 1 .  Plaintiff also claims that S&K subsequently terminated her after she complained about 

hiring discrimination. S&K moves, pursuant to CPLR 321 1 (a) (1) and (71, to dismiss the 

complaint, or alternatively, pursuant to CPLR 32 12, for summary judgment dismissing the 

complaint. 

BACKGROUND 

On April 9, 200 1 , plaintifi’ was hired as a Training and Applications Support Managcr 

with S&K. According to plaintiff, her job duties included giving software training courses and 

providing software applications support. Plaintiff alleges that she was involved in hiring 

administrative support staff. 

Plaintiff alleges that, throughout her employment with S&K, she “witnessed and 
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experienced many occasions of stercotyping and discrimination on the basis of race, national 

origin, gender, and sexual orientation” (Complaint, 7 25). As a result of thesc experiences, 

plaintiff came to bclieve that S&K discriminated in hiring employees. For instance, 011 April 30, 

2003, plaintiff sent an e-rnail to Casey McKenzie, the firm’s Secretarial Manager, discussing a 

potential new hire. In her e-mail, plaintiff expressed interest in the candidate, Ravonda Mallory, 

mentioned her high score on the hiring exam, and stated that she was a “real nice person, smart, 

articulate, and obviously [had] law firin experience” (id., 

plaintiff’s e-mail by stating, “Am I goiina win another medal from the NAACP?” (id., 7 29). 

PlaintiIf understood that McKenzie was considering (unfavorably) the use of race as a factor in 

hiring. Plaintiff felt extremely uncomfortable with the sarcastic and mocking tone in 

McKcilzie’s e-mail. 

a preference for hiring certain types of secretaries. McKenzie told plaintiff that white females 

were the most desirable, while male, gay, or black secretaries were less desirable. According to 

plaintiff, McKenzie informed her that some of the partners disliked having male, gay, or black 

secretaries. McKenzie M t  the firm in 2005. 

28). McKenzie responded to 

Additionally, McKenzie allegedly told plaintiff that the h n ’ s  partners had 

According to plaintiff, after McKenzie’s departure, she continued to receive countless 

inquiries about job applicants’ race, gender, and sexual orientation. Plaintiff alleges that the 

firm’s iiew Secretarial Manager, Iris Diaz, distorted equal employment opportunities of job 

applicants by giving preferential treatment to Hispanic females, such as herself. On or about 

May 17,2006, plaintiff discovered that a newly-hired secretary, Yaj ihira Fequiere, had cheated 

on hcr employment test, with the assistance of another secretary at the firm, Vialda Molano. 

Plaintiff allcges that Molano gave Fequiere a Microsoft Word dpcument of the word processing 
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test used for hiring candidates, and that Fequiere was subsequently offered a position at the h n .  

It appeared that no disciplinary actions were taken against Fequiere or Molano in any way. 

Plaintif€ believed that the reasons for the special trcatment were the secretaries’ race and national 

origin, and plaintiff alleges that she told D i u  that she was very uncomfortable with this 

preferential treatment based on race and ethiicity. In response, Diaz allegedly told plaintiff that 

no one else would know about the cheating incident. 

Disturbed by Diaz’s response, plaintiff allegedly told her supervisor, Robert Dvorkin, that 

shc did not feel comfortable participating in the firni7 s discriminatory hiring practices. During 

this conversation, Dvorkin allegedly apologized to plaintiff, but did nothing about her complaint. 

On May 30, 2006, plaintiff was asked to participate in applicant testing. Plaintiff claims 

that she informcd Dvorkin that she did not wish to be involved in the applicant hiring process, 

due to the discriminatory and unethical nature of the firm’s hiring practices. Later that day, 

plaintiff was called into a meeting with Dvorkiii and M. William Munno, a partner at the firm. 

Plaintiff‘was told that the Grin intended to termiiiate her, and that she should start looking for 

anothcr job. The reasons fur her termination were that shc had sneaked out oi‘the office early, 

and had accessed and printed confidential documents. Plaintiff believed that there must have 

been some misunderstanding and told Munno and Dvorkin that she had authorization to access 

documents as a manager and member of the Information Systems Department. According to 

plaintiff, any restricted documents were secured in such a way that unauthorized individuals 

could not gain access to them, even by accident. Plaintiff admits that she did leave the office 

early on certain occasions, but always made up the lost time by corning in earlier or staying later. 

Her supervisor had explained this understanding in an explanatory comment in plaintiffs 2006 

-3- 

[* 4]



performance appraisal, In addition, plaintiff‘ claims she told Munno and Dvorkin that she 

belicvcd that the reason for her termination was her rehsal to participate in discriminatory hiring 

practices. 

Plaintiff alleges that shc later learned that Fcquiere, thc newly-hircd secretary, was 

terminated on the same day that she received her notice of termination. She claims that she also 

h i n d  out that Molano, the secretary who had leaked the exam, was merely reprimanded. 

Plaintiff claims that other employees who were accused of‘ similar conduct were not immediately 

terminated. Plaintiffs last day at the h i  was on June 28, 2006. 

On May 30, 2007, plaintiff filed a charge of unlawful discrimination and retaliation with 

the New York State Division of Human Rights (NYSDHR). After investigating her complaint, 

N Y  SDHR made a probable cause detcrmination that plaintiff had been subjected to 

discrimination (id., 7 15, Exh, A). Plaintiff subsequently requested administrative dismissal of 

the charge. On June 16, 2008, NYSDHR annulled plaintiil’s election of administrative remedy 

(id., 11 17, Exh. B). 

Thc complaint alleges six causes of action: (1) discrimination pursuant to the State HRL 

(Executive Law 5 290, el sey.); (2) discrimination pursuant to the City HRL (Administrative 

Code S; 8-101, et seq.); (3) discrimination pursuant to the Civil Rights Act of 1866, as amendcd, 

42 USC S; 198 1, et  seq. ; (4) retaliation pursuant to the State HRL; ( 5 )  retaliation pursuant to the 

City HRL; and (6) retaliation pursuant to section 198 1. 

DISCUSSION 

A. S&K’s Motion to Dismiss 

On a motion to dismiss pursuant to (J’LR 321 1 (a) (7), the court must “accept the facts as 
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alleged in the complaint as true, accord [plaintiff] the benefit of every possible favorable 

inference, and determine only whether the facts as alleged fit within any cognizable legal theory” 

(Leon v Martinez, 84 NY2d 83, 87-88 119941). However, “‘bare legal conclusions and ilctual 

claims, which are ejthcr iiihcrcntly iiicredible or flatly contradicted by documentary evidence . . . 

are not presumed to be true on a motion to dismiss”’ (JFK Holding Co., LLC v Cily qf’New York, 

68 hD3d 477 [ I  st Dept 20091, quoting 0 ’Donuell, Fox & Gartner v R-2000 Corp., 198 AD2d 

154 [ 1 st Dept 19931). Whcre cxtrinsic evidence is submitted in connection with the motion, the 

appropriate standard of review “is whether the proponent of the pleading has a cause of action, 

not whether he has stated one” (IIG Capital LLC v Archipelago, L. L. C., 36 AD3d 401, 402 [ I  st 

Dept 20071 [internal quotation marks and citation omitted]). In the context of a motion to 

dismiss, employment discrimination cases arc generally reviewed under notice pleading 

standards (Vig v New Yurk Ifuirspruy Co., I;. P . ,  67 AD3d 140, I45 [ 1 st Dept 20091, citing 

Swierkiewicz v Sorema N.A., 534 US 506, 5 14-5 15 [2002]). 

Dismissal of a complaint pursuant to CPLR 32 1 I (a) (1) is proper where the documentary 

evidence “conclusively establishes a defense to the assertcd claims as a matter of law” (Leon, 84 

NY2d at 88). 

1 .  Discrimination Claims 

S&K contends that plaintiff i‘ails to allege any facts to support that she was discriniinaled 

against on the basis of her gender, race, national origin, or sexual orientation. The court agrees. 

Absent direct evidence of discrimination, claims of discrimination pursuant to the State 

HRL, City HRL, and section 198 1 are reviewed under the McDonnell Douglas burden-shifting 
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framework established in McDonnell Douglas Corp. v Green (41 1 US 792 [ 19731) (see McGrnth 

v Toyr “R ” UT, Inc., 3 NY3d 42 1,429 [2004] [“we have held that federal burden-shifting 

standards apply to claiiiis brought under the state and local Human Rights Laws”]; Murtin v 

Cilihunk, N.A , 762 F2d 2 12 ,2  16-2 17 [2d Cir 19851 [applying McDonnell Douglas to section 

198 1 claims]). 

A plaintiff alleging discrimination’ has the initial burden of establishing a prima facic 

case of discrimination (Forrest v Jewish Guild for the Blind, 3 NY3d 295, 305 [2004]). To 

establish a prima facic case oi‘discriinination under the State and City HRLs, the plaintiff must 

eslablish that: (1) she is a member ofa  protccted class; (2) she is qualified for the position; (3) 

she suffered an adverse employment action; and (4) the adverse employinent action occurred 

under circuinstances giving rise to an inference of discrimination (see Ferrante v Americlrn Lung 

Assn , 90 NY2d 623, 629 [ 19971; Builey v New York Westchsster Sq. Med. Ctr., 38 AD3d 119, 

122- 123 [ 1 st Dept 20071). Once the plaintiff proves a prima facie case, the burden shifts to the 

cinployer to articulate some “legitimate, nondiscriminatory reason” for the adverse employment 

action taken (Stephenson v Hotel Empls. & Rest. Empls. Union Local IO0 ofAFL-C‘IO, 6 NY3d 

265,270 [2006] [internal quotation marks and citation omitted]). If the defendant produccs such 

evidence, the plaintiff must then show that the proffered reason was merely a pretext for 

“l’he State HRL and City HRL provide, in pertinent part, that it is an unlawful 
discriminatory practice for an employer, because of an individual’s race, national origin, sex, and 
sexual orientation, “to refuse to hire or employ or to bar or to discharge from employment such 
individual or to discriminate against such individual in coinpensation or in terms, conditions or 
privileges of employment” (Executive Law 5 296 [ 11 [a]; Administrative Code 8 8-1 07 [ 11 [a]). 

Section 198 1, entitled “Equal rights under the law,” provides that “[a111 persons within the 
jurisdiction of the United;States shall have thc same right in every State and Territory to make 
and ciiforce contracts , . . as is enjoyed by white citizms” (42 USC 5 198 1 [a]). 
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discrimination (Ferrunle, 90 NY2d at 629-630). 

“A plaintiff states a viable cause of action under Section 198 1 . . . only by alleging a 

deprivation of his rights on account of his race, ancestry, or ethnic characteristics” (Zernxky v Cily 

oj’New York, 821 F2d 148, 150 [2d Cir], cerl denied484 US 965 [1987]). In order to establish a 

claim based on section 198 1 ,  the plaintiff must show that: (1) the defendant discriminated against 

hiin or her on the basis ofrace; (2) the discrimination was intentional; and (3) the discrimination 

was a “substantial” or “motivating factor” for the dcfcndant’s actions (Iblhert v Queens College, 

242 F3d 58, 69 C2d Cir 20011; see also Feucher v Intercontinental Hotels Group, 563 I: Supp 2d 

389,401 P D  NY 20081). 

IHere, plaintiff’s discriiniiiation c l a im are based solely on the allegation that she was 

subjcctcd to “unfair discriminatory practices based on gender, race, national origin and sexual 

orientation” (Complaint, 77 89, 99, 1 09).2 I-lowevcr, plaintiff has failed to provide factual 

allegations to support this conclusion. Rathcr, plaintiff is alleging discrimination against other 

employees. In opposition to the motion, plaintiff argues that “she not only observed, but was 

specifically told, that her supervisors made hiring decisions based upon a candidate’s racc, 

gcnder, and sexual orientation,” and that S&K “treated employees diffcrently in consideration of 

such characteristics through the cheating incident” (Plaintiffs Mem. of Law in Opp., at 11). ‘fhe 

complaint fails to allege that plaintiff suffered an adverse employment action as EL result of these 

hiring decisions. Nor was plaintiff one of the secretaries involved in the cheating incident. 

Indeed, there are no facts froin which the court can infer that plaintiff was terminated, or 

’Plaintiff only idciitified herself as a member of a “racial minority” in the complaint 
(Complaint, 77 9, 87, 92, 97, 102, 107, 112). However, plaintiff does npt identify her race, 
national origin, or sexual orientation. 
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subjected to any other adverse action, based upon her gender, race, national origin, or sexual 

or ien ta t i~n .~  Accordingly, plaintiff’s discrimiliation claims are dismissed (see Goldin v 

Engineers Country Club, 54 AD3d 658, 659 [2d Dept ZOOS], lv dismissed in part, denied in part 

13 NY3d 763 [2009] [conclusory allegations of discrimination 011 the basis of sex were 

insufficient to state a cause of action under State HRI,]; DuBois v BrooMule Univ Hosp. & Med. 

C’rr , 29 AD3d 73 I ,  732 [2d Dept 20061 [employee’s conclusory allegations that her employer 

discriminated against her on the basis of her Trinidadian descent failed to state a cause of action 

under 5 1981 and the State HRL]; Vunscoy v Numic USA Corp., 234 AD2d 680,682 [3d Dept 

1 9961 [plaintiff’s allegations of age and sex discrimiliation were correctly dismissed as wholly 

unsupported and conclusory]). 

2. Retaliation Claims 

S&K contends that plaintiffs retaliation claims should be dismissed, since plaintiff has 

hiled 10 allege that she engaged in a protected activity, S&K further argues that the complaint 

fails to allege that there was a causal connection between the protected activity and plaintiffs 

termination. It also argues that its contemporaneous business records directly contradict 

plaintiffs allegations of retaliation. 

Retaliation claims brought pursuant to the State HRL, City HRL, and section 198 1 are 

also analyzed pursuant to the McDonnell Douglus burden-shifting framework (see CBUCX West, 

/nc v Humphries, -US --, 128 S Ct 1951, 1960-1961 [2008] [section 19811; see Baldwin v 

L’ablevision Sys. Corp., 65 AD3d 961, 967 11 st Dcpt 20091, Zv denied 201 0 NY Slip Op 63000 

3 
,. Plaintiff does not plead, and docs not argue in opposition, that she was subjected to a 

hostile work environment. 
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[2010] [State and City I-IKLs]). To establish a prima facie case of re ta l ia t i~n ,~  the plaintiff must 

show that: (1) she engaged in a protected activity (i.e,, opposed or complained about 

discriminatory practices); (2) the employer was aware of the plaintiffs participation in the 

protccted activity; (3) there was an adverse employment action; and (4) there was a causal 

connection between the protected activity and the adverse action (Furrest, 3 NY3d at 3 12-3 13; 

Albunio v City ufNew Yark, 67 AD3d 407, 4 13 [ 1 st Dept20091). Causation can be established 

indirectly by showing that the protected activity was closcly lollowed by the adverse action 

(Cjfra v Generul Elcc. Co., 252 F3d 205, 217 [2d Cir 20011). Once a prima facie case is 

established, the burden shifts to the employer to produce “evidence of a legitimate, nonrctaliatory 

reason lor the challenged crnployment decision” (id. at 216). If the defendant meets this burden 

of production, the burden shifts back to the crnployee, who must demonstrate that the employer’s 

reason was a pretext for retaliation (Pace v Ogden Servs. Corp., 257 AD2d 10 1, 105 [3d Depl 

19991). 

In the present case, it cannot be said that plaintiff does not have a viable cause of action 

for retaliation. The complaint alleges that plaintiff complained to Diaz and Dvorkin about the 

firm’s discriminatory hiring practices after she discovered that a secretary had cheated on her 

4The court notes that there are differences between the anti-retaliation provisions of the 
State I-lRL and City IIICL. The State HRL provides that it is an unlawfid discriminatory practice 
for an employer “to discharge, expel or otherwise discriminate against any person because he or 
she has opposed any practices forbidden under this article or because he or she has filed a 
complaint, testified or assisted in any proceeding under this article” (Executive Law 5 296 [ X I  
[e]). By contrast, the City HRL provides that it is unlawful for an employer to retaliate against an 
employee “in any inanncr against any person because such person has . . . opposed any practice 
hrbidden under this chapter)’ (Administrative Code $ 8- 107 [7j [emphasis supplied]). At a 
minimum, “the rctaliatory or discriminatory act or acts complained of must he rearonably likfly 
to deter a person from enguging in protected activiiy:.’ (id, [emphasis supplied]). 
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employment test on May 17,2006, and again on May 30,2006, the same day that she rcceived 

licr notice of termination (Complaint, 77 43, 54, 59, 63). Plaintiff alleges that she was fired 

within two weeks of these complaints (id, 11 67).5 Although the court has considered S&K’s 

affidavits submitted in conncction with the motion, the court caimot concludc that the essential 

facts, as pleaded by plaintiff, have been negated beyond substantial question (,see Guggenheimer 

v Ginzburg, 43 NY2d 268, 275 [1977] [“(w)hen evidentiary inaterial is considered, the criterion 

is whether the proponent of the pleading has a cause of action, not whether he has stated one, 

and, unless it has been shown that a material fact as claimcd by the pleader to be one is not a h c t  

at all and unless it can be said that no signillcant dispute exists regarding it, again dismissal 

should not cventuate”]). Diaz does not dcny that plaintiff complained to her about 

discrimination. Rather, shc only states that, on May 18, 2006, plaintiff informed her that 

Fequiere had cheated on her word processing test with M o h o ’ s  help (Diaz Aff., 7 17). While 

Dvorlcin statcs that plaintiff never complained that McKenzie was preferring white females, or 

olherwisc discriminating in hiring secretarial candidates, he does not address plaintiffs 

allegation that she complained to him after the cheating incident or on May 30, 2006 (Dvorkin 

Aff., 11 22). In addition, a period of two weeks betwccn plaintiffs complaints and termination 

can give rise to an infcrence of causation (see Feingofd v Stale oflyew York, 364 F3d 138, 156- 

157 [Zd Cir 20041 [causation satisfied by period 01. two weeks between plaii i t ifs  complaint and 

lermination]; Reed v A.  ?I? Lawrence & Co., Inu., 95 F3d 1 170, 1178 [2d Cir 19961 [plaintiff 

established fourth element of retaliation claim where her discharge occurred 1 2  days after her 

Although S&K has not raised the issue, the court notes that the complaint is verified only 5 

by couiisel. However, for the reasons discussed on page 12 infra, the evidence before this court 
is sufficient to state a prima facie case of retaliation. 

,. 
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complaint] j. 

Moreover, to the extent that S&K’s motion is made pursuant t o  CPLR 32 1 1 (a> (l), the 

court concludes that the documentary evidence, by itself, fails to resolvc all issues of fact as a 

matter of law (Siegel, NY Prac $ 259 [4‘h edlj. 

13, S&K’s Motion for Summary Judgment 

It is well settled that “‘the proponent of a summary judgment motion must make a prima 

facie showing of entitIement to judgment as a matter of law, tendering sufficient evidence to 

demonstrate Ihe absence of any inaterial issues of fact”’ (Johnson v CAC: Bus. Ventures, Inc., 52 

AD3d 327, 328 Llst llept 20081, quoting Alvurez v Prospect Hosp., 6 8  NY2d 320,324 [1986]). 

Once a prima facie showing has been made, the burden shifts to the motion’s opponent to 

“present evidentiary facts in admissible form sufficient to raise a genuine, triable issue of fact” 

(Mazurek v Metropolitan Museum ofArt ,  27 AD3d 227, 228 [ 1st Dept 20061). “The court’s role, 

in passing on a motion fbr suinrnary judgment, is solely to determine if any triable issues offact 

exist, not to determine the merits of any such issues” (S’heehan v Gong, 2 AD3d 166, 168 [ 1st 

Dcpt 20031, citing Sillmun v Twentieth Century-Fox Film Corp., 3 NY2d 395, rearg denied 3 

NY2d 941 [1957]). 

As to this branch of S&K’s motion, plaiiitiff contends that summary judgment is 

premature because discovery has not yet been conducted in this case. Plaintiff argues that she 

nccds discovery rclating lo disciplinary aclions taken against other employees accused of similar 

misconduct. She also seeks depositions of D i u  and Dvorkin, who deny that plaintiff complaiiied 

about discriininatioii to them. Hoxever, plaintiff only offers an attorney’s affidavit in opposition 
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to S&K’s motion, and the complaint is not verified by plaintiff. “An attorney’s aff-idavit is of’no 

probative value on a summary judgment motion unless accompanied by documentary evidence 

which constitutes admissible proof” (Adam v C‘ulner & Rathkopf, 238 AD2d 234, 239 [lst  Dcpt 

19971). In response, S&K contends that plaintiff has not submitted any evidence to substantiate 

that a genuine material issue of fact exists that would preclude suininary judgment. 

As previously noted, to establish a prima facie case of retaliation, the plaintiff must 

dcnionstrate that: (1) she engaged in a protected activity; (2) the employer was aware of the 

plaintiff’s participation in the protected activity; (3) there was an adverse employiiient action; 

and (4) there was a causal connection between the protectcd activity and the adverse action 

(F’orrtsl, 3 NY3d at 3 12-3 13). Once a prima facie case is established, the burden shifts to the 

employer to produce “evidence of a legitimate, noilretaliatory reason for the challeiiged 

employment decision” (Cifu, 252 F3d at 216). If the defendant meets this burden of production, 

the burdcn shifts back to the employee to demonstrate that the employer’s proffered reason was a 

pretext for retaliation (Puce, 257 AD2d at 105). 

The court admonishes plaintiff’s counsel for its unexplained and troubling failure to 

submit either a complaint veriiied by plaintiff or an afildavit; however, plaintiff has submitted a 

complaint in connection with the NYSDHR investigation which she verified (and the agency 

inadc a probable cause finding), based on substantially similar allegations made hcre. The 

complaint in the agency proceeding includes plaintiffs allegation that she informed hcr director 

on at least two occasions (one being May 30, 2006) that she did not want to participate in the 

applicant hiring process due to the discriminatory nature of the S&K’s practices, and that she was 

inf‘ormed in a meeting with her director and the inanaging partner 011 May 30, 200b that she 
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should start looking for a new job. Accordingly, plaintiff has made a prima facie case of 

retaliation, the court turns to S&K’s reasons for plaintiffs termination. 

S&K contends that it had two legitimate, nonretaliatory reasons for terminating plaintiffi 

(1) she accessed restricted, confideiitial disciplinary documents regarding the firm’s staff; and (2) 

sneaked out of the office early. To suppoi-t these contentions, S&K submits an affidavit from 

Dvorkin, who states that he made the decision to terminate plaintiff afler he learned that she left 

the office early, and had accessed and printed restricted current secretarial salary inforination 

(Dvorkin Aff., 7 4). Dvorkin avers that Linda O’Mara, S&K’s Director of Administration, told 

him that plaintiff was “sneaking” out o l  the office with the assistance of  an associate, Isaac Yedid 

(id., 11 8). Dvorkin subsequently confronted Yedid, who admitted that he had helpcd plaintifl 

“sneak” out of the office early by meeting hcr downstairs with her coat (id.). When Dvorkin met 

with plaintiff on May 30,2006, plaintilf admitted that she had left early and had bypassed the 

23rd floor receptionist (id, 11 16). She tried to justify her conduct by saying that, as a single 

mother, she had to leavc early (id). Plaintifr‘had no answer for why she accessed and printed 

confidential salary information (id., 7 17). S&K also points to an affidavit from Diaz, in which 

she states that, in mid-May 2006, she discovered that plaintiff had reviewed her restricted, 

coniidential documents (Diaz Aff., 1[14-5). According to Dim, the document history (rnetadata) 

indicated that, on March 29, 2006, plaintiff accessed 3 1 such documents, including documents 

relating to staff salaries and disciplinary actions (id, 7 6, Exhs. 1-3 1). Plaintiff also accessed one 

document on March 1 , 2006 (id., Exh. 32). Additionally, on April 1 1,2006, plaintiff accessed 

and printed annual salary data and adjustments for the entire non-legal staff (id., 7 7, Exh. 33). 

Plainliff also accessed six other documents relating to salary and personnel statistics (id, 11 8, 
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Exhs. 34-39). S&K has sufficiently articulated legitimate, nonretaliatory reasons for terminating 

plaintiff (see L)icker.ron v IIeulth Mgt. Cnrp. ofAm.,  2 1 AD3d 326, 328 [ 1 st Dept 20051 

[“(d)eI‘endant’s evidence regarding plaintiff’s absenteeism and tardiness was sulficient to 

cstablish a legitimate, noiidiscriminatory explanation for his termination”]; Morse v Frank H. 

Reis, lnc , 2001 WL 736810, “6, 2001 US Dist LEXIS 8860, *18 [SD NY 20011 [violation of 

company’s confidentiality policy was legitimate, nondiscriminatory reason for demotion I). 

Because S&K has met its burdcii of setting I’orth a legitimate, noiiretaliatory reason for 

plaintii‘i‘s temiination, the burden shifts back to plaintiff to show an issue of fact as to pretcxt. 

To demonstrate pretcxt, the plaintiff inust show “both that the [employer’s stated] reason 

was false, and that [retaliation] was the real reason” (3. Mary’s Honor Ctr. v Hicks, 509 US 502, 

515 [1993] [emphasis in original]). At this stage, in order to defeat summary judgment, the 

plaintiff must present sufficient evidence to suggest that the employer was motivated in whole or 

in part by discrimination or retaliation (see Grudy v Affiliated Cent., Inc., 130 F3d 553, 560 [2d 

C3jr 19971, cert denied 525 US 936 [1998]; Ferrante, 230 AD2d at 685 [to defeat summary 

judgment, a plaintiff may point to evidence establishing a reasonable inference that the 

employer’s rcason is unworthy of credcncc]). “The Factfinder’s disbelief of the reasons put 

lorward by the dcfeiidant (particularly if disbelief is accompanied by a suspicion of mendacity) 

niay, together with the clciiients of a prima facie casc, suffice to show intentional discrimination 

[or retaliation]” (Reeves v Sunderson I’lurnhing Prods., Inc., 530 US 133, 147 [2000] [internal 

quotation marks and citation omitted]), 

Plaintiff rclies on the temporal proximity between her protected activities and hcr 

termination. Tcniporal proximity can give rise to an inference Of retaliation (Roberls v Philip 
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Morris Mgt. Corp., 288 hD2d 166 [ 1 st Dept 20011; Quinn v Green Tree Credit Corp.) 159 F3d 

759, 770 [2d Cir 19981 [holding that a strong temporal connection between the plaintiffs 

coinplaint and other circumstantial evidence is sufficient to raise an issue with respect to 

pretext]). However, it cannot be the only evidence to defeat summary judgment (Galimore v City 

Univ. ofNew York Bronx Community College, 641 F Supp 2d 269,289 [SD N Y  20091 [timing of 

events alone cannot defeat summary judgment in the face of defendant’s proffered legitimate 

reason]). Plaintiff also relies on the fact that courts are hesitant to dismiss employment 

discrimination complaints prior to discovery where the evidence needed to prevail on such a 

complaint, is in the hands of the opposing party. 

Pursuant to CPLR 32 12 (9, ‘‘[S]hould it q p a r  from usfidavits submitted in apposition to 

thij motion lhutfircts essenlial 10 justify opposition may exist but cannot then he stated) the court 

limy deny the motion or may order a continuance to permit affidavits to be obtained or disclosure 

to be had and may make such other order as may be just” (emphasis supplied). The party seeking 

disclosure must put forth an evidentiary basis to suggest that discovery might lead to relevant 

evidence, or show that the facts are exclusively within the knowledge of‘the other side (Auerhuch 

v Bennett, 47 NY2d 619, 636 [1979]; Hariri v Amper, 51 AD3d 146, 152 [Ist Dept 2008]; 

Globul Minx d Melul Corp. v Holme, 35 AD3d 93, 103 [lst Dept 20061, lv denied 8 NY3d 804 

[2007]; Bailey v New York City 7’r. Auth., 270 AD2d 156, 157 [ 1 st Dept 20001). The LLmere 

hope” that discovery will uncover the existencc of a iiiatcrial issue of fact is insufficient to deny 

the motion (Maysek & Moran v Wurburg d C‘o., 284 AD2d 203, 204 [ 1 st Dept ZOOl]) .  

Here, discovery is necessary lo ascertain S&K’s reason for the termination (inen, was 

plaintiff terminated because of retaliation or because she improperly accessed confidential 
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information and snuck out of the office, or was she terminated for both reasons). Although 

S&K's stated reasons are legitimate and convincing reasons to terminate any employee, summary 

judgment must be denied as the necessary discovery is exclusively within the knowledge of 

S&K. However, the motion for summary judgment may be renewed after discovery is complete. 

CONCLUSION 

Accordingly, it is 

ORDERED that the motion (sequence number 00 1) of defendant Seward & Kissel LLP to 

dismiss the complaint, or alternatively, for summary judgment dismissing the complaint is 

granted except as to the retaliation causes of action; and it is further 

ORDERED that parties appear for a discovery conference on April 22,2010 at 1OAM; 

and it is hrlher 

ORDERED that S&K may renew its motion for summary judgment to dismiss the 

rcmaining retaliation claims after completion of discovery. 

This Constitutcs the Decision and Order of the Court. 

Dated: March 9, 20 10 

ENTER: 

F I L E D  
MAR 1 5 2010 

NEW YORK 
COUNTY CLERK'S OFFICE 
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