
East Midtown Plaza Hous. Co., Inc. v Cuomo
2010 NY Slip Op 30532(U)

March 9, 2010
Supreme Court, New York County

Docket Number: 401278/09
Judge: Emily Jane Goodman

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



NNEDONB 520 0 

SUt'KtlVlt LUUHI ul- I NEW YUKK - IVLVV YUHK t,,VuI\ I y 

77 * _ _ _  _ _  EMILY JANE (fd6bhxh 
PART 

Justice 

INDEX NO. 

1 - " -pppp--- 

ndex Number 401 27812009 

EAST MIDTOWN PLAZA HOUSING COMPANY 
\ /S .  

CUOMO, ANDREW M. 

SEQUENCE NUMBER : # 001 

ARTICLE 78 

MOTIOWDATE 

MOTION CAL. NO.  

were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 

Upon the foregoing papers, it is ordered that this 

A n 

Dated: s- 
/ 

FINAL DISPOSITION 
u REFERENCE 

I /$;$ *-+ 

Check one:( 

Check if appropriate: 
\\ 

[* 1]



Petitioner, 

-a ga i 11 s t - 

Index No.  40 127X/OC) 

I :ast Midtown Plaza I Iousing Coinpaiiy, h c .  (EMP/Petitioner), a liinitccl-protit 

housing coinpmy organiml under thc Private I lousing Finance LAW, couiiiicIioes this 

procccding iiiiclcr C1l1 ,I< Arlicle 78 seeking to ooinpcl Ihc City o ['New YorL I)cprlmcnl 

o f  I-lousing I'rcscrvation and Devclopmciil (I IPJ>/C'ity) to approvc its plan to  privutizc ii 

Mitclicll-Lailia dcvelopmcnt of 746 apartments plus two (or stafl: on Manhattan's cast 

side, and  to compel Andrew C~iomo, Attorney Gcneral ol'the Slate of New York (AG), to 

accept for liling, its Secund Amundiiicnl '1'0 C'oopcrative Offering Pla11 (Sccorid 

Ainciidmciit). The centrul issue in h i s  pr.occcdiiig is whclhcr l'etilioner obtaiiicd lhc 

ricccssary vo lcs  tu m i l  thc Milchcll-1 ,ama prc).jecl, and J'clitioncr swks  ;i declaratiuii in 

[hi\ rcgard. 

'1 wo molions to intcrvciie wcrc previously yalitcd: bast Midtown Plaz:~ I'eiinnt- 

C'oopci-a tc )r Ash( )c i ;I t i 011 ( pi+o-ct issol LI t i oi i  i nlervcn or) imd ccrtiii II iiieinbcrs/o fli ccrs, wti ich 
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s LI p p or t I' et i t i one r , and East M i d t o w 11 I' I a m  Mi t c h e I 1 - I  ,a 1x1 0 r gan i za t i on \v h i c 11 o 13 post: s 

withdrawal from the Mitchell-l,nina umbrella. A third niotion brought pro se by ;in 

individual seeking to intervene or appear ;is ail-iicus cirriac was prcviously dcriied as it 

w o 11 1 d be to co c iiiii becs m i  c to II I I ow addi ti  on a I s 11 b 111 is s i c) n s Go I 11 pot e titi a 1 1 y th c) u s an 11s of 

rm i cl crils :in d olher i ti tcrcsi cd persolis ~ 

R A C:' K Ci RO U N .L) 

Mitchcll-I.,ania housing, which bears the Iimics ol' the original sponsoring stale 

legislators, was created i n  195.5 with the goal of providing al'rordable housing for low and 

middle income Ncw Yorlcers. Some dcvclopinents are rentals whi I C  others, such i ts  

Petit ioricr, ;ire coopcratives. A provision was included that niler 3 5 years Mil-chell-lmia 

rosicknts could privalizc and cliangc the dcvclupiiient's status; the period ol'tiiiic w a s  

Inler rediiccd lo  20 years, lor. loans made aftcr May I ~ 1959, which Petitioner rclies on and 

which is not disputed here (m Private Housing. Finance Law 5 35 [2]).' 

In sccking t o  dissolve and rcconstitute, Ihc goal of Petitioncr is to privatize the 

clcvclopinent, p;iy off existing public and other debts, and crcate, iiitcr alia, thc right of- 

sliarcholders to sell their units ut markct prices, i~otwi~listaiicli~ig that thcy have hnd thu 

benel-its 01. the origiiial discounting of purchase price, prcl'erentinl mortgagcs, taxes and 

I I. ) .  iojecl . iiioilgages that arc linanccd by New York Ci ty  are supervised by 1-IPD (set: 
Privale I-IoLisiiig Financc I ,aw $ 3[1SJ), while lliosc financed by Ncw York Stale ai.c xupervisccl 
by Ilivision 01 Housing md C'oinmunity Rencwnl. l'ursiiaiit to I'rivatc I lousing I;inancc 1 ,nw tj 
23 thc supt'rvising agency (huro HPD) has csclusive power to prcmiu1g;itC: i.ulcs and rcgulalions. 
'l'hc r~iIcx promulgated by HI'D arc contained within Chaplcr' 3 of'Tillc 28 ol'the ~ ~ L I ~ L ! S  oj'llic 
( ' i ty ol 'Ncw Yorli. 
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in ;i i 11 ten a11 c e accord c d by p ii I-, 1 i c fin B 11c ii 1 g . 

Petitioner I I I C ) V C ~  OII multiplc grounds, including asking this courl to order, by 

mandamus, 1 IPLl’s appl-oval and issiranci: u r  a lctter of “No Ob~jectioil.” I’etitioiier also 

iiiovcs for Illis court lo ordcr the AG to accept its Second Amcndnient, while arguing, in  

the alkrnativc, that the AC; does not have jurisdiction over this innller. 

130111 lkspondeiils upposc lhe Pctilion and the AG cross iiiovcs to dismiss it. 

111 late Novcmbcr 2005, i‘ollowing a 1)cceirilicr 2004 sharcholdcr elcctioli, atid a 

volc in favor of dissoluliun and pr ivat iAoii  basccl on two-thirds of the outstanding 

sliilrcs, t 11-’13 accepted thc rcsiilts (IHPI) now states that h i s  approv;il w;is i i i  error). ‘l’hc 

AG, howevcr, reLjcctcd Petitioner’s Coopcrativc Offering Plan, citing an exhaustive list of 

dei?cicncics, dung wih  an iiiipi-opcr f?ling sequcnce, i.c., a vole musl be held af‘ler filing 

an ofrering plan, not in the reverse ordcr, which was the mcthod i‘ollowcd. Accordingly, 

in 2006, I-IPJ) Iiotiticd Petitioner that  B new shitrcholder vote m u s t  bc lalccn for approval 

01. the p r i v a t i h o n  plan after thc AG has acccpled thc plan. Furthcr, I-IPLI notiGed 

Pclitioner that urider 28 RCNY 3- I4(i) (7), the vole inus1 be by units, ix . ,  one-unit-one- 

votc, regardless of thc nunibcr of shares allocatcd 10 a given unit (more “dcsirablc” 

apartincnts having morc shares).2 ‘l’tiat is, I’ctitioner must carry two-thirds o~‘ thc  votes 

28 RCNY 3-14 ( i )  (7) provides that “Dissolulion md/w reconstitution ol‘tllc mutual 2 

Iwusing company requires approval of lwo-thirds ( 2 D )  of the outslanding sharcs or thc 
corporation :is mandatcd by the Huxincss Corporation law.” 1-1 P11 is ill the process of mencling 
this rule lo c l d y  t l i a t  the clissoliitioiili~t.con.r;tjlutic)~~ approval must bc bnscd on two-thirds of t11c 
“d well i ii g u 11 its i 11 such 111 II t LI ;i I hous i n g co 111 piiny’’ 3 s  o pp o scd t c) two - th i r cl s c) 1‘ “the c) 11 t s t andi I 1 g 
sharcs of the corpcntion as manda(t.d by the 13iisiiiess Clorporation Law.” 
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Coutitcd by aparlment to prevail in  its qwst  to privatjx. Uespitc HPD’s acccptancc of’an 

ctirlicr clcctioii based on lwo-third5 of the total outslanding sharcs, I’ctitiurier would now 

~ i ; i \  c to win two-thirds ol‘votcs in a onc-apartincnt-o~i~-vote elcction and not two-lhirds 

01. the sharcs is.siicd. 

* r 

The 2009 vute, supervised by the Honest Ridlot Association, as had hccn tlic 

c-arlicr vole, rcachecl tlic same result in h v o r  of  ciissolutiori w h u r i ,  as Ixlkwe, 1he votc was 

c;ilc~rla~cd by two-thirds or sharcs. H u t  since ~ l i c  City and thc A(; niaintain that  tliu 

dissolution of the cxistirig corporate structuru and tlic naturc and culture of the complex 

;actually reyuirc i i  votc of two-thirds o1‘the units, and not the two-thirds of thc sharcs that 

I’clitioner relics c)n, thc election has Icd to a pcrccived clcction victory which is invalid 

ant i  incflkctivc. rl’ht. calculiition 01‘ volcs cast would, according to Hoticsl Hallut 

Association, lend to the opposite result i l  iiiii  ts were countecl - - o ~ ~ c - a p ~ ~ r t m u n l - o ~ i u - v ~ ~ l ~  - 

- ratlicr than being based on the nunibcr of sharcs assigned to a given unit. That is, wheil 

units arid s1i;ireIir)ldcrs arc trcated cqually, those opposed to privatization wo~ild prevail. 

Atisciil a vntc in which lwo-thirds of cxisting units, rathcr than two-thirds o f  outstaliding 

shiircs, choose privatii.iiig, 1-11’1) will not issue the “No Objcclioii” Iclter.’ Without 1Il’l)’s 

lcllcr, t h u  AG will not ncccpt Ihe plan as eITcclivc espccially since thc AG Iiad additional 

rcasolIs lo re;ect the plari. 

31-IPI) also states that it will not issue ;i Lcttcr of  No Ohjection hccausc I’etilioilcr liiilcd lo 
comply wilh the wailing list notilication requircincnt tinder 28 RCNY 3-14( i )  (9) as well as the 
recj tiirunic-nts m c k r  28 IiC’NY 3- 14 ( i ) (  1 0 )  rcgalding tlic repayment of indcbtedness, which 
I IC I i I i o iicr pres: uin nhl y in tciids to repay. 
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11 isc 11 s s io 11 

A. The Attorney Gcncral 

t’utitioner tilainlains that the AG,  having accepted thc Offcring Plan lor i i l i~ ig ,~  

r 

shoirld hc clirecled to pcrlonn thc “non-discreti(~nary, ministcrial acts” cof filing thc 

Sccond Aniciidmerit (which declarod llic 2009 vcotc cl‘lectivc, bascd on a pcr slmc vote). 

I lowever, tlic act is not  ministcrial, A judicial tincling, for cx;uiiplo, [hat the rucliiisite 

nuinbcr of votcs was not o b t h e d ,  would iiica~i that act is not ministerial. Further, the 

Sccond Aincndinent was rejected h r  ijling by the AG, by lcttcr dntcd April 30, 2009, not 

c)iiIy on the basis that the votcs werc not propcrly couiitcd, but a l so  on [he basis lhat 

Pcti tioiicr reprcscnlcd to  its shsretioldors that  I IPD and thc A(; rcquircd a per ~ ~ p ; ~ r l ~ r i e n l  

votc. ‘1 hc First Anicndmt.nt notctl oii page 10, that IIPD arid the AG required a volc 

basetl on a per apartment-not a per share basis. ‘rhus, even i f  Petitioner is correct, and 

received tlic rcqirisitc voles, the Scconcl Amcndment was properly rcjccted. Proper 

disclosure regarding the mctIiod OK voling iiiust bc iiiadc to [lit: actuaI votc.‘ ‘Ihe 

I’lie Ofl‘tlnng Plan was ultimately acccpled by Icllcr dated Febniaiy 12, 2008 d i c r  11101~ 

than 97 dclicicncies WCI’C curcd. Howcver, tlic ACi’s lettcr itsell provides that “[a]ll advertising 
and solicitalion material iiiiist be consistent with the conteiils of the iiled offering litcratui-e. Any 
material change of‘ hcts  or circumstances nffccting the property or the ol‘fcring requires an 
immediate aiiiciidment. Any niisslaleiiicnt or  coiiccnlinent of material fact in thc I iteralurc tiled 
rciiders this t’iling void ab  initio.” 

1 

’Pctitioncr is ;iwarc oi‘thc- Ilict ~ l i a ~  ;i votc is talten only dier propcr disclosure ;IS its 2002 
Noticc or‘ Special Sliarcholder’s Mccting indicates that a vote woiilcl be titken only t i k r  the A(; 
acccpted thc 01Tcring Plan. 
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c;isc\ citcd by l’etitioner (88 Assoc. v Abrains, 1S9 AD2d 412 [IC)c)O] ant1 Matlcr of44 

W. 90“’ St..A+soc. v Abrains, 85 A112d 563 1 I st Dcpt 198 I ] )  lend no support to its 

p os i t i  oil , 

Further, the allernalive argument that the AG is without jurisdiction, lacks any 

s LI p p or1 w h a Is o c‘v er . ‘P h c ( ) flkr i n g I’ 1 an, a iiic~i d m  c r i  t s ~ ail d s iirw LH i d i ng cor rcsp 011 cl ciic e, 

arc rcplele with rc fcrcnccs lo mandnlory submission to h e  AG, md Pctitioncr’s Offcring 

I-’lan piit rusidents on riot  ice thal cach aspect oi’thc project required AG approval. 

lletitioiicr’s initial allegation, lhat it was fhrccd lo “yicld” to thc AG’s dcmandx (until 

now), niid its glib rcl‘crcncc in its reply memorandum, to “EMP’s voluntary compliance 

with thc Attorney Gcncral’s rcgulations” which “shoiild bc rcwarclcd” is iiicrillexs. 

I’ctit~oiicr has clexly changcd its position ol‘ “vo1unl;iry compliance,” notwithstaiidirig its 

conlinirous r e h e n c e  in its submissions, ovcr the years, to thc jurisdiction of thc AG. 

‘J’hc gist ol‘l’elitioner’s conclusory position is that the AG derives its aulhority 

thruiigli hrlicle 23-A ol‘ the General 13usiness Law, commonly knowri as thc Martin Act, 

a “bl~ic sky” law intcndcd to provide public protection in the salc of iiivcstmeiit 

instruments, but that those protections arc not applicable hcrc. W liilc acliiiowleclging that 

tlic Martin Acl, and its protections applies to ncw residcnlial coopcrative developments 

and coopcrativc wrivci-sions, Petitioner coritciicis that thc AG has 110 jiirisdiction hcrc 

bcca 11 se I IC t i t i oiicr i s II o t conducting ii “piib I i c o 1 Ikriag o r  sa 1 e. , , c, I .  sccirri t i cs cons t i L 11 t cd o 1’ 

p~irticipalion iiilcrcsls or  invcstmeiits in  rcal estatc” (General Busiiiess Law 5 352-e) .  

h 
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contoinplated the cxchange of shares i n  Pctitioner, 1i)r shnrcs in thc ncw corporalion, page 

1 1-  12 o f  its (OUeriiig Plan (which was not changed hy the First or Scco~id“Amc~idmei~ts) 

provides, i n  rclcvant part, that: 

Tht. Of’l’cring I’litii also providcs ;it page 1.5 tha t  “[tlhc numbcr ol‘s1iarc.s ol’tlic 

Apartincnt Corporation allucnted to each apartment will not bc changed or renllocntecl by 

5 7  reason 01. the privatization contemplated by this I’lan. 

‘The pirpose of‘ the Martin Act is to protcct thc public from fraudulent practices 

with respect to the offer and sale of sccurities (z Peoplc v Federaled Iindio C’orp., 244 

N Y  33, 37 11 920 I ) .  ‘lhis goal is iiiiplen~cntcd by reqLiiring full disclosure ot’all material 

aspccts oC iiii offcr 01. securitics, incluclitig ownurship interests in uxqxratives and 

cunclomiiiiurris, so that a prospectivc piirchnscr has all thc relevaill inrorinalion necessary 

to makc a dccisicm rcgarding whcthcr to piirchasc (see State of Ncw York v Rachniani, 71 

NY7,d 7 18, 726-27 [10881). l’irrsuanl to General Husiness 1,aw 5 35342 every offer 01’ 

salc of ii coopcrative must bc submitlcd in i i ~ i  oC1Pring plan to the AG l‘or approval and, 

thc AG must verify that  all ncccssary disclosure has becn made. Pelitioricr dous iiot 

disputc tha t  siricc 1986 (;I year alicr the tirst Mitchell-1 ,mii;i coopcrative sought lo convert 

7 
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10 ii privntc cooperntivc), the A(; has cscrcised oversight regarding dissolution and  

reconstitution 01‘ 1 imitcd-prolit housing coinpanics l‘oriiicd irndcr Articlc 2 of the J’rivate 

I lousing i inance I,aw. 

What coiistitutes a pirblic ofl‘cring is nut dcfined iti the statule, although Gcncral 

J3~1siticss J aw  3 352-g per~nils the A(+ to excmpt li.oiii Illling any ofl‘cr of sccuritics 

govcriicd by General l3usiness Law 

I’clilioner clocs not argue that ~ h u  coli tciiiplnted exit is 1101 an offering (presumably, 

bccausc i i  is a firm otl’er), birt appcars to argue that the trans;iction is 1101 inadc lo the 

p 11 b I i c . A It 11 o 11 gh tli c 11 i I in b er o 1. pco p 1 c i 11 v o lv cd ;1 re s u  1Zi c icii t 1 y n 11111 c roil s, Pe t it i o 11 or 

;irg:ucs that shares will n u  lungcr be exchangcd. Rcgardlcss of thc [act 1h;il thc transaclion 

is now struclirred dilTcreiitly m d  docs riot contcmplatc the cxchangc ol‘sharcs, Pctitioncr 

is ncverthelcss colicluchig a “public ofkring., .ol‘seciiritics coristitutcd or participa1ion 

iiitcrcsts o r  invcstments in real estate.” rlic statutc is 1-eincdiul and does not require that 

5liarcs are physically “cxchangcd.” ‘ 1 ’ 1 1 ~  reality is that current sharcholclcrs ilrc hcing 

offcrcd intercsts in a iicw privntc entity, which has dirrerciit rights and liabilities fioin 

l’ctilioner. I t  is irnimportanl that shares as not being exchanged bccarisc new iiilcrcsls arc 

being crcalcd, whcher thcy are ciociiiiitfiited by new shares or nut. Further, any sllarcs 1101 

p~~rchasc t l  by ciirrerit slinrcholdcrs, will bu oll‘et-ed to  meinhcrs of tlic pilhlic mdcr  t h u  

t e r m  ol‘ the OI*Ikring Plan. Morcover, although (3cncral f3usiness I,aw 8 352-eecc 

excludes “nn ol-i-eriiig statenicnt or prospcctuq For sircli coriversioii pursumt to article 

352-c, which is ~nadc to lcss than l‘orty pcuplc. 

8 
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two.. .ol’Ihe private housing fiinancc law” I‘rom the protections of‘tliat section, General 

I3irsiiics.s I ,aw $ 352-u (1) ( a ) - ( c )  does not provide for such an exclusion. Accordingly, 

thc C’ourt linc1.s l i n t  only that the AC; h u  jurisdiction, but finds thal the attack on 

j ~ r r i d i c t i o i i  is bacclcss. 

S. HPD’s Rule 128 RCNY 3-14 (i)  (7)] 

Petitioner clniiris that I IPTI cannot chnngc its rules, and krrtlicr makes the 

unsiipportcd argument that what ]nay appcar in lhc Certilicate of Incorporation ur  iii the 

I3Lisiiicss C‘orporalions Law is irrelevant. t’ctitioncr xgiics thal the City’s rulc by which it 

ciu-lier accepted a votc 01’ lwo-thirds ol‘ the oirtstandiiig sharcs, currics Ihe authority and 

binding nature 01’ a statutc and does not lend itself tco tlic changc. ‘l’he arguniciit is that 

bcciiirw Ncw York C‘ity-s Aclininistralivc C‘odc is a body of laws thal govern Ncw Yorlt 

C‘ily, lhc City’s 2005 acceptance of tlic votc iindor ils rules cannot be changcd. L 3 ~ 1  H P J )  

conlends that ( 1 )  i t  h a s  not changed its rule, and (2) :is a city agency, it scts rules tlinl are 

not created by the local legislature (City Council), which are not statutes that might bind 

thc City 10 lhc 2005 approviil. 11 is not necessary to dctcrminc whether HPI )  is ~ ~ i c r c l y  

clarilyiiig its rulc, or, is in Iicl, chaiiging its rule. While it is truc tha t  thc Administrative 

C‘odc is composed of city laws, that docs no1 changc agency rules into laws. lhcrcfore, 

rules proiiiulgated by Ncw York City agcncics, including Iil’L), reiiiain ru Ics; they :ire nul 

eiixted by the Council, they are not stand-alone statutcs, nnd they CHII be a i d  wcrc 

aiiiciidcd iiitcriially in orclcr t u  comply with, or clxiry, the law. I Iiw, tho  only issLic is 

9 

[* 10]



whether ttic rulc is in  coinpliancc with law. 

C. What Counts is How the Votes Are Counted 

‘I’hc 1968 C‘ertificatc of Incorporatioii, Petitioner's own credioti ,  spccilical ly and 

iinainbi~uoiisly starts with thc proposition that votes arc counted per unit re Ilectiiig an 

iiitcnt lo broaden the cquitics arid equal standing of  the residents by giviiig each rcsidcnt 

Ihc s:ii)ie voting righls. Still, tlic Ccrlilicale of Incorporalion, wliicli was riot micnded, 

may  not providc I‘or such a count where i i  statute prcwidcs otherwisc. It providcs, in  

rolevatit part: 

Each holder of sharcs of‘capital stock ciititlcd to votc shnll bc entitlccl to u~ie votc 
a t  any and all meetings o l  stockholclers for any and all purposes regnrdlcss o f  the 
number or shares hcld by s w h  holdcr, ctcci3t a b  otherwisc providcd by statute 
(em ph a s  i s acl d cd ) . C‘ cr t i G c a t e of I i i  c c) rp or at i c) 11 Paragraph IV 

l’ctitioner uid tlic pro-dissolution iritcrvcnor also notc that Article XVI ol‘ the 

C: c r t  i 1-i c a t c o l‘ I n  c orp or at i oi i  s t a 1 c s t 11 at 1) et i ti 011 er has ccr t a in enuni cra le d powers, s u b.j e c t 

to tlic “litnitations contained jii the 13iisi1icss C‘orpc~ratioiis Law” and that Private Housing 

1:inaiice Law 5 17 proviclcs that coinpnliics organized Linder it arc “sirb+ject to tlic 

limitations contained in the busincss corporation law.” They Lirther arguc thiat Husincss 

C‘orporntion Law tj 612 atid 9 100 I tirc t hu  statutes wliicli provide “othcrwisc”-- tliat a 

provisions ~ p p l y ,  brit maintain that thcy dictate the contrary--that the voto iiiiist be by 
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13usiness Corporation I AW $ 6 12 provides, in relevant part, that: 

il 

(Jualillcation o f  Voters: ( a )  Ijvcry sharcholder ol'record shall be cntitled :it every 
iiiccting o f  sliiireholders to cme vote for every share outstanding i n  his 11~21iie CYI the rccord 
o 1' share t I o I der s , 11 11 1 t: s s o t h er w i s c p rov i d ed i 11 t 11s cert i fi c a t c o 1' in c o r p r  at i= ( c m p t I as is 
N I d C d ) .  

Hirsinuss Corporation I ,nw $ 6 I2 does not support tlic contcntiun that tlic volc 

musl be counted by one vote per share. 'I'he argument is circular, yielding ~ i c i  conclusion. 

' 1 'tic stat ut c ii pp I i cs " un 1 css o I t ierw i se prov idecl in the corli I?ca ti ori o 1' iricorpora t i on, " and 

the C'crtif'icalioii 01' Incorporation applics "esccpl iis othcrwiso provided by statute." 'This 

provision, howcvcr-, is rclcvarit to ttic csteiil that i t  cvidenccs the lcgislalive intolit that tho 

C'crt il'icalc of Incorporalion can provide for B schenic other than one votc per slixe. 

I Jiider Husiness Corporation I .aw $ I 00 1 : 

(a) A corpor;ition may bc dissolved ~rndcr this article. Such dissolulion shall be 
authurirecl a t  ii mccting of shareholders hy (i) for corporatioils the ccrtilicntc o f  
i 11 c o rpom t i o 11 u f w 11 ich ex p r cs s 1 y p I-C) v i d c s s iicli or c: orporu ti on s i ncorpora t c d a fi cr 1 h e 
cff'cctive dalc ot'paragrnph (b) oi'this scction, a mqjority ol'tlic votcs ol' all outstanding 
sharcs entitlcd to votc thercon, exccpt, in  either case, as otherwise provided under scction 
I 002. (Dissolu~ior~ under provision in certillcate 01' iricorporation). 

(b) Any ccqmratiori may adopt aiiicndliicnt ol' thc ccrtificate of incorporation 
providing that such dissoliition be aiitliorizcd at n riioeting of shareholdcrs by ii spcc ikd  
proportion of votcs of'a11 uirtstanding shares cnlitlecl to  vote thcreon, provided tha t  such 
proportion may not be lcss than ii ina.jority (emphasis added). 

h ) ' I rivate I lousing I:inaiicc 1,aw 5 35 (2) provides for h e  "Voliiiitxy dissolu~ion" ol'a 
limilcci-profit housilig company. No jnarly I J ~ S  csplaincd why I IPL, 113s also r-cf'errcd to thc 
clissol~ili~)ii voling procodiircs o f  tlic Busincss C'olpora~ion I A W ,  in 28 RCNY 3-1 4 ( i )  (7 ) .  

1 1  
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thc lirst sharc allocatcd to each apart~ncril. Pro-dissolutio~i intervenor maintains that such 

itri argument would create two different classcs ol‘stock (voting arid non-voting) which is 

not perinittcd iiiiclcr (he C‘erti ticate of Incoi-poratiori (which protidcs that only oilc cli 

s t o c I< s h ;i 1 1 be i c s 11 cd and outs t an  d i I 1 g ii 1 a i  1 y t i  111 c ) . 1; i I r h  cr, pro-  di Y 5 o 1 11 ti 011 i n t crvc 11 o r  

citcs 13usinoss C‘orporatioii i .aw 5 50 1 (c) niandating that  “each share shall be cq1ral t o  

cvcry othcr share o f  thc same class.” it fiirther maintains thal HPII’s and the AG’s 

rending iiiay result i n  loss to  the tenants of the right to deduct ii portion of thcir 

inaintciiaiicc iinder Iiilcriial I<evcnuc: C’odc 28 USC tj 2 10 (b) ( 1)  (A), wliich allows lor a 

clcduction i f  there is OIIC class of‘ stock. Accordingly, I’etitioner arid pro-dissolulioii 

intervcnor m;ijiitniii that the Iiinguagc cntitled to vote tlicrcon refcrs clunntitativcly to all or 

thc outstanding s h a m  ol’retitioner, because all shares are enlitled to vote. 

It is apparent li-om the language o r  13usiness C‘orporation Law 9 100 1 , that the 

inleiit 01‘ that provision was to regulate thc proportion ol‘votes nccded to  dissolvc (c.g. ,  

whcther dissolution i5 by iiiajority or by a super-majorily), as opposed to regirlatc which 

5harcs iirc etititlcd tu votc tlicrcon. The provision only begs the qitcstioii: “which shares 

arc cntitletl to votc?” 

In answering this qircstion, the Court mirst slnrl with tlic C‘erti ficate 01‘ 

Incorjioration which prnvidcs tlint “[eJach holdcr O F  sharcs olcapital stock cntitlod lo votc 

shall bc cntitled to oiic vole at any and all meetings ol‘stockholders for m y  and all 

pirrposcs rcgardIe\s of h e  nirinbcr of sliarcs held by such holdcr,” irnlcss ii statulc 
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provides otlierwisc. Uusincss Corporation I,aw tj 100 1 was in effcct when the Certificate 

01’ Iiicorporiitioii wiis e x e c ~ ~ i c d . ~  If Pctitioncr is wrrc‘ct, and Husiiicss Corpuration Law 

o 11 t s t an d i 11 g sh arcs, 11 c) 1 w it h s t x i  d i 11 g I h c 1 i i  ng 11 a g c o 1‘ t I I c C crtifi c atc o C I II c or p c) ra t i o n  

regarding ;I per apart~neiit vole, tlicii the C’ertificate of Incorpora tion’s larigiiagc dictating 

I’ctilioiicr has cited iio authority li)r tlic proposilion that ~ h c  Hiisiiicss C‘orporation 

I ,aw prohibits voting by apiirtiiicrit, under the circuiiistaticcs hcre.” While it is irrre tha t  

”i’hc I 997 aincndmeiits to Business Corporation Law $ I OO I (a) rcduced thc sharckolder 
vote iiccded to dissolve a corporation from two-thirds to ;I majority, for any corporation 
incorporated a k r  I’cbriiary 27, I 098. As Pctitioiier was incorporated bcfore February 32, 1 r)98, 
t hc t wci-hi rd s 1-qui rc men t rem ;i i lied 1110 same . 

‘Petitioncr ciiiiiiot argue that tho CertiIicatc 01‘ Incc71-1~or~iti~)i~’s Ianguagc regarding ;I per 
apai-tmciit vole refers lo all volcs, except dissolLition votes, becausc [lie language applies to “any 
aiid all iiicctings of stoclcholclt.rs” mid “for any  and all piirposes” which includcs the dissolulion 
a~temptccl here. 

13 
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Business Corporation T A W  5 SO1 (c)  (which dcscribcs what typc olshares may bc 

authorized) was addcd by iho legislature i i i  rcspmse to  ]+’e Bland v ‘l’wo ‘Trccs Mgt. C‘o. 

( 6 0  N Y 2 d  556 [ 1985]), to permit variations in triinsli’t. fccs or chargcs (c.g., a “rlip” tax) 

payable to a corporation (set: New York Coridoiiiiniim and Cooperative I .;iw (2d ed) 

$10:5 at 5 1 1-5 IS) .  Allhoiigh i t  addresses variations in k e s  niid noi dissolution, it 

supporls 1-11’1)’s and tlic AG’s position. Husincss Corporation T A W  8 SO 1 (c) spccilically 

provides that slinrcs ol’thc same class shall not bc considered Lrncqiral, because nl‘ 

variations in fees and charges payable to the cooperalion, providcd ccrtain eleincnls arc 

satisticcd, inclirding that “voting rights arc substantially cqual per share or thc certj ficate of‘ 

incorporation providcs that the shareholdcrs holding the sharcs allocated to cach 

;\partmciil or dwclliiig uni t  owned hy thc corporation shall be cnlitled lo oiic vok  i n  lhe 

aggrcgale regardless oi‘ tho nirinber of sharcs allocated to llie apartment or ctwclling m i t . ”  

hl~hoirgli Business Corporation Law i j  5 0  I (c) requircs that equal rights and preferciiccs 

are exteiidccl to 1111 shares ol‘ stock of thc saiiic: class, the fact that h e  legislature incl&d 

[he above languagc, iniplics that shares in tlic saiiic clnss are IIOL treated unequally 

bccausc i i  C‘ertilicatc of Iiicorporalion provides for voling rights that arc pcr aparti~lcnt, 

1 1 0 1  pcr share.’” Accordingly, IIPD’s and the AG’s intcrpi-clation of 13usincss Corporatioil 

Law $ 100 1 is corrcct. No miller how marly slinrcs an individual aparlinent owner holds, 

W hother or  not 21 per qmtinciit vote results in the Intoriial lievenue Servicc concluding 
[tint Petitioner cffwtivcly 1 ~ s  two classes of stock, for purposes of‘ the inaiiitcnance deduction, is 
not thc issue tie1i)l.e the Court. 

I (1  
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thc iiLiiiiber o f  shares entitled to vote Ihcreoii is one. 'lliis is the only construction Ihat 

cl'l'eclualcs thc inkn l  of thc Certiticate o f  Incorporation, the only document crcatecl by 

It is hereby 

O N  )T:REL) thal the cross motion to dismiss is clenicd a s  iiioot, and it is tiirther 

This constitotes the Dccisinn, Order arid Judgment of the Court. 

I.)atcd: March 9, 20 10 

IS 
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