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SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART XI11 SCJFFOLK COIJNTY 

Pl.’fF’S/PEI‘’S A‘ ITY:  
MARK C. STERNICl<, fXSQ 
105- 14 Mctropolitan Avenue 
Forest flills, NY 1 I375 

DE F’T ’ SIRES P ’ S A T I Y  : 
EDWIN W. M1LLE.R. E%>. 
(Deft. DAVIS) Empire State Building 
350 Fifth Avenue, Suite 76 I O  
New York, NY 101 18 

SCOTT KOSSOVE, ESQ 
(Deft. PUDELL) 
1050 Franklin Avenue 
Garden City, NY 1 1530 

Upon the following papers numbered 1 to 33 read on this motion for an order pursuant to CPLR Sec 3212 
Notice of  Motion/Order to Show Cause and supporting papers 1-6 ; Notice of 

Replying Cross Motion and supporting papers 7- 1 8 Answering Affidavits and supporting papers 19-24,2528 
Affidavits and s~ipporting papers 29-30.3 1-33 Other 

it is, 

ORDERED that these motions by defendants STUART L. PUDELL (“PUDELL”) and 
JOHN DAVIS (“DAVIS“), each seeking an order pursuant to CPLR Section 32 I 2  granting summary 
judgment dismissing plaintiffs complaint are determined as follows: 

Plaintiff TAMMY SKAATS (“SKAATS”) is defendant JOHN DAVIS’S daughter. Plaintiff 
clainis that in October, 2001 her father,“DAVIS” agreed to assist “SKAATS” to sell her Huntington 
Station residence and purchase an East Northport residence. Defendant“DAV1S” sought mortgage 
financing and hired an attorney. defendant “PUDELL”. 

Plaintiff-s home was sold on January 23, 2002. Two days later, on January 25. 2002, 
defendant “DAVIS” purchased the East Northport residence. Although title to the premises was 
c o ~ i ~ e ~ ~ e c l  to “DAVIS“. plaintiff “SECAATS” together with her Iiusband and three children resided 
III tlie dwellrng. On June 26. 2004 “Dt\VIS” sold tlie East Northport premises. 

Plaintiffs complaint alleges that the mortgage broker and attorney ‘*PUDELL” ad\/ised her 
t o  permit her father “D,L\VIS“ to obtain a mortgage and take title to the premises based upon 
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-5k 1 1 15” pcwi credit rating I’laintiff‘claims that she Jgreed provided that the dcccl would n 1 w  
coiiiLtiii hci iimie a i  grmtee m d  th:d after closing “DAVIS” would tr,inst‘er title to hei f ’ h n t l f f  

c l L i i i i i j  t h d  deIL’iidmt “DAVIS” violated the parties agreement and refused to convey the f2Jst 
Northport picniises m d  tuin o c  er the proceeds firom the sale Plaint~fl’s compldlnt sets fot t h  C J U ~ ~ X  

01 .lction icel\tng to impose ‘I constrllctlve trust and f01 conveisioii against defktidant .-DAVIS” and 
l e p l  mnlpractice against defendant .‘PIJDF,LL” 

I n  support of his suniniary judgment motion, defendant “PUDELL” submits two affidavits 
and t w o  affirmations of counsel and argues that plaintiffs malpractice claims are time barred by the 
CPLR Scctioii 2 14( 6) three year limitation. Counsel contends that he represented plaintiff during 
the sale of her Huntington Station residence which closed on January 23, 2002 and therefore 
plaintiff’s commencement of this action on September 2, 2005 is untimely. Defendant denies 
representing plaintiff in any other matter including defendant “DAVIS’S” purchase of the East 
Northport residence on January 25, 2002. Defendant also claims that the “continuous 
representation” doctrine does not apply since the attorney never represented “SKAATS” after the 
January, 23 2002 closing. 

111 support of his summary judgment motion, defendant “DAVIS” submits an affidavit and 
two affirmations of counsel and claims that the relevant, admissible evidence submitted proves that 
plaintiff has no viable cause of action against “DAVIS”. Defendant claims that “SKAATS” has 
failed to produce any documentary evidence in the form of copies of checks, bank ledgers or tax 
staienients to support her claim that she and her husband made 29 mortgage payments while residing 
in  the East Northport residence. Defkndant asserts that the verified complaint submitted in plaintiffs 
divorce action concedes that neither she nor her husband made mortgage or utility payments for 
fourteen months prior to December, 2003 which directly contradicts her position in this action. It is 
defendant‘s position that the relevant, credible evidence submitted proves that plaintiff did not make 
any mortgage payments and therefore plaintiffs first cause of action must be dismissed since 
“SKAATS” cannot prove by “clear, unequivocal and convincing” evidence the existence of a 
constructive trust Defendant “DAVIS” also claims that he provided his daughter a id  her faniilq 
u it11 free living accommodations for 29 months and that no viable unjust enrichment c lam can be 
pro! en. 

I n  opposition to both mofions. plaintiff “SKAATS” submits two affidavits and two 
affirmations of counsel and claims that substantial questions of fact exist concerning defendant 
TITDELL’s” continuous representation of plaintiff until autumn. 2004. Plaintiff claims that 
‘PITDELL” represented “DAVIS” and her interests in the June 26. 2004 sale of the East Northport 
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I c \ ldcncc d L o n t i n u c d  to represent het when b‘I~[,IDE:IL~’ attempted to persuadc “IIAVIS” to turn  
o i  c.1 the ptocccd\ o f  th‘it iale to “SK.4A I S”in ,lutLimn. 2004 Plai~lt~f’f’cl,li~lls that tlic 3 ycar \tntute 
ot I i n ~ i t ~ l t i o n ~  period waj  tollccl tq the cittorneq”\ continuing legal efforts perforiiied on her behalf 
I 1 1 n 1 1 ff ‘1 1 s o c 1 a1 IN 4 that  s I g 11 1 f i cant f ic t ual d i  sp u t es ex i 5 t bot w eel1 d e f ’en daii t “ D A VI S ’ s ” vet- 5 1 on a1 d 
p h i i i t i C f  “SK,\A 1 ’ T ”  ciescription ofwhat occur~ed between father and daughter sufficient to recpiire 
‘I plenLiiy ti i a l  Pl,irntiffarguci that “DAVIS” has been unjustly enriched since he used $146,000 00 
tioni the sale of’ her Hiintingtoii Station home to purchase the East Northport home and has refused 
to turn ovei the proceeds of the East Northport home sale to “SKAATS” Plaintiff‘ maintains that 
while she and her fmi13 resided in the Fast Northport home she gave her father money to make all 
inortgcige payments in reliance upon his promise that “DAVIS” would transfer title to her 

CPLR Section 3212(b) states that a motion for summary judgment L‘shalI be supported by 
affidavit, by a copy of the pleading:; and by other available proof, such as depositions and written 
admission.” If an attorney lacks personal knowledge of the events giving rise to the came of action 
or defense, his ancillary affidavit, repeating the allegations or the pleadings, without setting forth 
evidentiary facts, cannot support or defeat a motion for summary judgment (Ofan v. Farrell Lines. 
Inc.. 105 AD2d 653, 481 NYS2d 3 70 ( I ”  Dept., 1984): affirmed 64 NY2d 1092,489 NYS2d 884 
( 1  985)). Moreover i t  is well settled that a party opposing a motion for summary judgment must 
assemble, lay bare and reveal his proof in order to establish that the matters set forth in the pleadings 
are real and capable of being established (Castro v. Liberty Bus Co., 79 AD2d 10 14,435 NYS2d 340 
(2’ld Dept., 1981)). 

Generally a constructive trust niay be imposed “when property has been acquired in such 
circumstances that the holder of legal title may not in good conscience retain the beneficial interest.” 
(Sharp v. Kosmalski, 40 NY2d 119,120, 386 NYS2d 72, 74(1976) citing Beatty v. Gugenheim 
Emloration Co., 225 NY 380,386, 122NE 378,380 (1919), see also Scivoletti v. Marsala, 97 AD2d 
301, 467 NYS2d 228 Dept., 1983); affirmed 61 NY2d 806. 473 NYS2d 949 (1984)). TO 
establish a constructive trust it inust be shown that there exists: 1) a confidential or fiduciary 
relationship: 2) a promise; 3 )  a transfer in reliance thereon; and 4) unjust enrichment (Sharp V .  

Kosmalski, supra.: Gareano v. VC.‘&J Construction Corp., 148 AD2d 417, 538 NYS2d 955 (2““ 
I k p t . ,  1989): Lester v. Zimmer, 147 AD2d 340, 542 NYS2d 855 (3rd Dept.. 1980)). It is the 
existence of a confidential relatiortship which triggers the equitable considerations leading to the 
imposition of a constructiIIe trust and the parties need not be husband and wife for such a 
rclationship to exist (Sharp I,. Kosrnalski, supra.). Moreover the four elements “are not rigid but are 
tlesible considerations for the Court to apply in determining whether to impose a constructive trust“ 
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IlnJ ~1st enrichmcnt occurs where a party holds or retains property under such circumslances 
t h a t  in equity and good conscience he ought not to retain it and does not require the performance of 
a n y  wrongful act by the one so enriched ( Sinionds v. Simonds, 45 NY2d 233, 242 ( 1979); Chemical 
Hank  v. Equity Holding C‘org.. 228 AIXd 338, 644 NYS2d 709 ( 1 ”  Dept., 1996)). ‘The tort of 
conversion is established when one who owns and has the right to possession of personal property 
proves that the property is in the unauthorized possession of another who has acted to exclude the 
rights ofthe owner (Republic ofHaiti v. Duvalier, 21 1 AD2d 379,626 NYS2d 472 (1” Dept., 1995); 
Shmueli v.  Corcoran Group, 9 Mist: 3rd 589, 802 NYS2d 871 (NYCty., Sup. Ct., 2005)). l h e  tort 
ofconversion applies only to specific chattel and centers exclusively on the physical theft of specific, 
identifiable, corporeal, tangible, personal property (93 10 Third Avenue Associates v. Schaffer Food 
Service Co., 210 AD2d 207, 620 NYS2d 255  (2’ Id  Dept., 1994); Comprehensive Community 
Development Corp. v. Lebach, 223 AD2d 399, 636 NYS2d 755 (1” Dept., 1996)). 

Based upon the subinissicm of evidence by the parties, significant issues of fact exist 
coiiceriiing the transactions between plaintiff “SKAATS” and defendant ‘‘DAVIS” sufficient to 
require a plenary trial. Defendant “DAVIS’S” motion for an order granting summary judgment 
dismissing plaintiffs complaint must therefore be denied. 

With respect to defendant “PUDELL’s” motion. the elements of a legal malpractice claim 
arc the existence of an attomey-client relationship, negligence on the part of the attorney or some 
other conduct in  breach of that relationship, proof that the attorney’s conduct was the proximate 
cciLise of the iiijury to the plaintiff and proof that but for the alleged malpractice the plaintiff would 
have been successful in  the underiying action (Volpe v. Canfield et al., 237 AD2d 282.654 NYS2d 
160 (2”“ Dept.. 1997)). An attorney is not liable to a person other than his client for the negligent 
performance of legal work (Viscardi v. Lerner, 125 AD2d 662, 5 10 NYS2d 183 (2’ld Dept . 1986), 
Kranier v.  Belf-i, 106 AD2d 61 5 ,  482 NYS2d 898 (2”” Dept.. 1984)). 

The statute of limitations for legal malpractice actions is three years measured from the date 
the alleged malpractice was coiiini tted (CPLR Section 2 14j6); Shivers v. Siegel, 1 1 AD3d 447.447. 
782 NYS2d 752,  753  (2”d Dept .2004)). Under the doctrine of“continuous representation” the three 
!ear limitations period nia>r be tolled while the attorney continues to represent the client in the same 
matter. after the alleged malpractice is committed (Hastv Hills Stables. Inc. v. Dorfnian. Lynch. 
F;noebel& ConUav. LLP. 53 AD3d 5 6 6 ,  567. 860 NYS2d 182.1 83 (Znd Dept.. 2008)).  ln order for 
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I he record show that ilefenclant “PIJDFLL” did not perform legal se~vlces  on behalf ofthe 
p l~ in t i f ’ f  ‘iftei the Jaiiiiary 33. 2002. sale of her hoine Although plaintiff asserts that ’‘€‘UDHL’* 
continued to represent her in  the June 26, 2004 sale of the East Northport resldence. the relevant 
.idinissible evidence shows that “PI_JDEI,L” represented the title owner of the premises, defendant 
~‘ I IAVIS“  and not “SKAA TS” Plantiff s claim that two additional phone conversatlolls wlth 
“1’1 JDELJ,” concerning her interest in the proceeds of the East Northport property sale establish 
continuing representation, are insufficient to establish the required showing of the parties inutual 
understanding of a need for counsel’s further representation. The proof submitted shows that 
defendant’s representation oftlie plaintiff ended with the January 23,2002 closing. Plaintiffs claim 
that defendants were obligated to transfer title to her commenced immediately after the closing 
PLiintiff‘s legal malpractice claim is therefore time barred since commencement of this action 
against “PUDELL” occurred after expiration of the three year limitations period. Defendant 
“PUDELL’s” motion seeking an order granting summary judgment dismissing plaintiffs complaint 
must therefore be granted. Accordingly it is 

ORDERED that defendant “DAVIS’S” motion for an order pursuant to CPLR Section 32 12 
is denied, and it is further 

ORDERED that defendaiii. “PUDELL’s” motion for an order pursuant to CPLR Section 
3212 is granted. The complaint is hereby dismissed against defendant “PUDELL”. The action is 
otherwise severed and continued. 

Ilated: March I .  20 I O  
J.S.C. L’ 
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