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Hon. Lewis Bart Stone, J.

This proceeding was initiélly commenced on January 17, 2008 by Petitioners,
Neighborhood in the Nineties, Inc., and others (collectively “Petitioners”) pursuant
to Civil Practice Law and Rules (“CPLR”) Article 78 to block the reconstruction of
a building located at 319 West 94™ Street in Manhattan (the “Building”). Certain
respondents (the “Developers”) had proposed to renovate and modify the 90 year old
Building; operated as a single room occupancy dWclling to improve its safety and
modify the building to qualify it to serve persons in need of substantial social support
and to maintain their ability to live independently, as required by governmental
standards imposed for such programs. As a result of physical constraints on the
existing Building and requirements to achieve the necessary changes within the
context of reasonable costs, the Developers sought cértain minor zoning variances
and made ai)plication therefor to respondent New York City Board of Standards and
Appeals (“BSA”) pursuant to New York City Charter §666.

Upon an initial grant of variances (the “Initial Variance”), Petitioners,
neighbors and residents of the Building and a corporation organized by them and
others to oppose the project, commenced this Proceeding to set aside the Initial
Variance. After initial skirmishes rcveélcd that BSA may have givcﬁ inadequate

notice of the variance process, BSA withdrew the Initial Variance, re-noticed the
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process, and after conducting hearingsl, issued a new variance (the “Final Variance™)
on July 15, 2008, which would have enabled the project to proceed.

Petitioners continued their resistance to the project and attacked the Final
Variance in an Amended Petition, which was, by the parties agreement, heard by this
Court, and eventually, after extensive briefing arguments and motions, ruled upon by
this Court _in a Decision and Order dated August 13, 2009, (the “2009 Order”).
Notice of Entry of the 2009 Order was servéd on September 1, 2009. The .Court’s |

fifty-nine page 2009 Order reviewed the three foot thick stack of motion papers and

exhibits, the extensive record on oral arguments made by the parties, and dismissed

the Petition.

Petitioners have since appealed the 2009 Order to the Appellate Division, First
Department,

Notwithstanding such appeal, Petitioners subsequently moved this Court by
Notice of Motion, dated October 1, 2009 (the “Optober Motion”), toresettle the 2009
Order and to reargue the motions decided by the 2009 Order, setting a return date of
October 28,2009. The October Motion was accompanied by exhibits measuring over
two inches thick. Respondents BSA and the Developers each opposed the Motion to
reargue. BSA took no position on the request for resettlement of the 2009 Order.

While papers were delivered to this Court by December 16, 2009, Petitioners also
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sought oral argument. The Court thereafter initially sought agreement of the parties
to schedule such oral argument but the parties could not agree and the Court finally

held a conference call with the parties on January 27, 2010, to schedule such

- argument. Onsuch call, Respondents opposed oral argument as another delay. After

discussion with the parties to see whether oral argument was needed, this Court
denied the Petitioner’s request for oral argument and deemed ihe October Motion
submitted.
Motion to Resettle

Petitioners initially pray in their Motion for a “resettle[ment] of the Decision
and Order, dated August 13, 2009.” “Resettlement contemplates an endeavor to
reflect the disposition more accurately.” Siegal, Practice Commentaries to CPLR, C
222%:7, Althbugh both Petitioners and Respondent BSA point to language in the
decision and order that they find inaccurate, none of these supposed errors either rise
to materiality or in any way affect the accuracy of the disposition.

The (;ﬁsposition under the 2009 Order was to dismiss the Petition. No issue
raised by Petitioner or BSA would in any way modify the “accuracy” of such

disposition.
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Petitioners first assert that this Court made “findings” in the Decision and
Order that Petitioners submitted material outside of the record before BSA and that
Respondent’s objected. Petitioners assert that the submission of extraneous material
was made by Respondent and Petitioner objected. In fact, as Respondent BSA notes,
both Petitioners and Developcrs attempted to introduce such additional material. As

this Court made clear in the 2009 Order that it would not and did not consider any

- material not before the BSA at the time it granted the variance, whether submitted by

Petitioner or Respondent, in determining whether the BSA acted arbitrarily or

- capriciously on the record before it, any discussion in the 2009 Order as to who

submitted the extraneous material in no way affected the accuracy of the disposition.

As a second “error” requiring resettlement, Petitioners and BSA note that_the
cai:tion was supposed to have been amended to reflect the appropriate owner of the
Building 111 the caption. Again as the 2009 Order dismissed the pctitioﬁ, any
discrepancy of a respondent’s na.mé is irrelevant and does not affect the “accuracy”
of the 2009 Order.

Finally, BSA notes an additional issue which it suggests nﬁght be reflected in |
any resettlement, if one were ordered. This relates to the Court’s assertion that the
Fiﬁal Variance authorized a demolition of 83% of the floor area of the Building,

rather than the 75% permitted under Zoning Resolution, while in fact the Final
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Variance allowed demolition of 80%, not 83%. While BSA is correct that the 2009
Order contained this typographical error, resettlement is not necessary. No change
is needed to reflect more “accurately” the meaning of the 2009 Order. The 2009
Order would be equally clear in dismissing the Petition whether the number 80% or
83% was used. |

Thus, no resettlement is needed to change the accuracy of the 2009 Order.

Further, a determination to resettle an order is within the discretion of the
Court. Here, this Court notes that the proposed project has been supported by various
City agencies for several years while the litigation has been pcnding and that the 2009
Order is already on appeal to the First Department and that any allegation 6f error by
this Court 1'efefs to matters in the record which the parties may address on such
appeal. On the other hand, any rescttling of the 2009 Order to address irrelevant
typos or matters not affecting the decision may create a basis for é further delay of the
resolution of what the City believes to be a beneficial project, notwithstanding local
opposition and the presencc a developer which seems still willing to invest in jobs

and commercial activity in a time of substantial unemployment and reduced

commercial activity. Thus, as a matter of discretion, this Court would, even if it

might be otherwise appropriate to resettle the 2009 Order, elect not to do so. As an

appeal is pending, the failure to exercise any discretion will only have the effect of
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not prolonging this long standing litigation,' and cannot affect the rights of a party.

Motion to Reargue

Petitioners also seek to reargue their motion.

The purpose of a motion to reargue is to permit a Court to reconsider a decision
1ssued 1n error of fact or law, and “seeks to convince the Judge that the decision was

in error and should be changed.” Siegal, McKinney’s Practice Commentary to CPLR

" Rule 2221, C. 2221.7.

This Court has reviewed Petitioner’s Motiqn and supporting Memorandum of
Law and is unpersuaded that this Court’s Decisipn and Order was based on an error
oflaw. While Petitioner’s Motion disputes certain of the legal conclusions reached
by this Court in the 2009 Order, this Court had already fully considered and rejected
such arguments prior to issuing the 2009 Order and finds no basis to reverse its own
determinations of law, Petitioners, of course may seek review of this Court’s
determinations in fheir appeal. To the extent Petitioners advance arguments not
presented to this Court prior to the Court’s issuance of the 2009 Order, such

arguments are untimely.

' A litigant has no right to a dilatory tactical delay of a final decision by a court or
appellate court.
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A Motion to reargue may also be directed to a factual determination to enable
a Court to correct an error of fact.

Such direction, however, presupposes that the Court made findings of facts
which were erroneous. Such a motion, however, would be properly addressed to a
situation only where the Court acfed as a finder of fact. Here, the Court had before
it a Petition commenced under CPLR Articlle 78,a procecding where factual issues
are not or ordinarily to be considered by the Supreme Court.> While CPLR §7804(h)
recognizes that within the context of a proceeding under CPLR Article 78, factual-
issues itself may arise, and may be tried, no such actual issues were raised nor had

trial been had thereon prior to the issuance of the 2009 Order. Thus, there are no

factual findings in the Order which may be subject to a Motion to Reargue.

? While CPLR §7803(4) permits review of a quasi-judicial administrative determination
on the grounds that it was not supported by substantial evidence, the grant of a Variance by BSA
is not such a determination. In any event, any claim under §7803(4) must be referred to the
Appellate Division under CPLR §7804(g), and would therefore be beyond the power of this
Court to consider, either under the original Petition or in a motion to reargue.
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Accordingly, Petitioner’s Motion to Resettle and Reargue are denied.

This 1s the Decision and Order of the Court.

UL BtBe

Hon. Lewis Bart Stone
Justice of the Supreme Court

DATED: MARCH 12,2010
' NEW YORK, NEW YORK
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