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SCANNED ON 311912010 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORX: PART 55 

GPH PARTNERS LLC, THE LILLIAN GOLDMAN 
2002 LLC, JANE HARRIET GOLDMAN, ALLAN 
HOWARD GOLDMAN, and LOUIS LITTLE, JANE 
H. GOLDMAN, ALLAN H. GOLDMAN, Am P .  
GOLDMAN, and DIANE GOLDMAN XEMPER, 

X ...................................... 

Plaintiffs, 

-against - 

WESTCHESTER FIRE INSURANCE COMPANY and 
MANHATTAU DEMOLITION CO., INC. 

Index No.: 114983/08 - - - 
MANHATTAN DEMOLITION CO., INC., 

Plaintiffs GPH Partners, The Lillian Goldman 2000 LLC, 

Jane Harriet Goldman, Allan Howard Goldman, and Louis L i t t l e  

[sic],’ Jane H. Goldman, Allan H. Goldman, Amy P .  Goldman and 

Diane Goldman Remger (plaintiffs) seek declaratory relief against 

Defendant Westchester Fire Insurance Company (Westchester Fire) 

for coverage in an underlying lawsuit and against Defendant/Thisd 

Party Plaintiff Manhattan Demolition Co., Inc. (MDC) f o r  breach 

So in complaint; in the policy at issue, she is properly named “Louisa.” 
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of contract to procure insurance f o r  that underlying negligence 

action. MDC, in turn, filed a third party complaint against 

Third Party Defendant Total Mnnagement Corg. (Total Management), 

its insurance agent. Pursuant to CPLR 3211 ( a ) ( 1 ) ,  Total  

Management moves, gre-answer, to dismiss the second cause of 

action against MDC on the ground t h a t  documentary evidence e x i s t s  

to refute plaintiffs' claim that MDC failed to procure insurance, 

and, pursuant= to CPLR 3211 ( a ) ( 7 ) ,  t o  dismiss the t h i r d  party 

complaint because there is no remaining claim against MDC f o r  

m, in turn, to press against it. 

BACKGROUND AND PROCEDURAL HISTORY 

P l a i n t i f f s  own the  Grammercy Park Hotel, located a t  2 

They hired non-party Bovis Lend Lexington Avenue in Manhattan. 

Lease LMB, Inc. (Bovis) as general contractor f o r  a construction 

project there. Bovis hired MDC as a aub-contractor. The 

subcontract required MDC to procure commercial general liability 

insurance, naming plaintiffs as additional insureds. On MDC's 

behalf Total Management procured such a policy from Westchestar 

Fire. 

On May 20, 2005, Manuel Balbuca-Morocho (Balbuca), an 

MDC employee, was injured while doing construction work at the 

hotel. On or about May 9, 2008, Balbuca sued t h e  plaintiffs 

(the Balbuca Action), who in t u r n  filed a t h i r d  party complaint 

against MDC. 
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Believing themselves to be additional insureds, 

plaintiffs sought coverage from Westchester Fire. Westchester 

Fire disclaimed coverage by let ter dated July 14, 2008, asserting 

la te  notice. This declaratory judgment action arises from the 

coverage dispute pertaining to the Balbuca Action. 

DISCUSSION 

A. Plaintiffs' Caune of Action againmt WDCI 

Plaintiffs allege that MDC 'had a duty to and failed to 

name the PLAINTIFFS as Additional Insurads on its general 

liability golicy" (Complaint, Notice of Motion, Ex A, ¶ 3 2 ) ,  and 

that MDC is liable to defend and indemnify Plaintiffs i n  the 

Balbuca Action "by virtue of the breach of the  agreement to 

procure a comprehensive liability policy of insurance" (Id., 

9[34). Specifically, glaintiffs seek a declaration that MDC is 

obligated to defend and indemnify plaintiffs in the Balbuca 

Action, and to reimburse plaintiffs f o r  attorneys f ees ,  costs and 

expenses incurred defending that lawsuit (Id., %¶ 3 5 - 3 7 ) .  

Notably, MDC's t h i rd  party complaint does not allege 

that Total Management failed to obtain insurance, but rather, 

asserts that it failed to notify Westchester F i r e  of Balbuca's 

accident in a timely manner, and seeks to recover damages arising 

from a verdict or judgment, plus attorneys fees, costs and 

disbursements (Third Party Complaint, Notice of Motion, Ex. A). 

Total Management argues here that MDC did not breach 
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1 

its agreement to procure liability insurance f o r  plaintiffs (see 

CPLR 1008). In suggort, Total Management submits the Westcheater 

Fire insurance policy bearing the number GLW-782731 (Motion, Ex. 

C), in effect f o r  MDC at the time of Balbuca's injury. Tota l  

I 

Management a l s o  submits an additional insured endorsement with 

the Isme policy number that names each of the plaintiffs as an 

additional insured (Motion, Ex. D). Plaintiffs do not challenge 

the validity of this evidence, and MDC does not addresa it. 

A policy which contains a blanket endorsement f o r  

contractually designated additional insureds defeats the claim 

that the insured breached its obligation to procure that very 

insurance; an insurer's refusal t o  cover the claim does not 

change tha t  conclusion (Perez v. Morse Diesel In t l .  Inc., 10 AD3d 

497, 498 [lst Dept. 200QJ). Based on the uncontroverted 

documentary evidence, MDC did not breach ita agreement to procure 

insurance for plaintiffs. 

P l a i n t i f f s  are correct that ndfarnissing" their claim is 

not the remedy where they seek a declaration (see,  200 Genesee 

St. C a r p .  v .  C i t y  of U t i c a ,  6 NY3d 761 [ 2 0 0 6 1 ) .  

8 .  The Third-Party C - l a i n t r  

me's claim in the  t h i r d  party cornplaint is that Total 

Management negligently failed to give Westchester Fire timely 

notice of Balbuca's accident. The complaint, however, makes no 

claim against MDC for late notice, only that MDC failed to 
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procure insuranc 

An impleader claim is tied t o  the  liability that the 

plaintiff alleges against the defendant/third party plaintiff. 

“The test is simply whether what [the third party defendant] has 

done has exposed [the defendant] in any measure to the liability 

[ t h e  plaintiff] is asserting” [Siegel, New York Prnctice 5157, a t  

g . 2 6 8  [Uth ea.]). 

insurance, and that being the only basis f o r  liability asserted 

against MDC by glaintiffs, the third party complaint must: be 

dismissed. 

As MDC did not breach its agreement to procure 

Finally, MDC s ta tes ,  with no explanation, that if 

plaintiffs’ claim against it is determined in this action, MDC 

may be exposed to liability in the Balbuca Action that are not 

raised here (Aff. Of Vito Giannola, Esq., [1[¶ 18-21), This 

argument does not defeat Total Wagement’s motion. 

it hereby is 

Accordingly, 

DECLARED and ADJUDGED that defendant Manhattan 

Demolition C o . ,  Inc. did not  breach its agreement to procure 

insurance naming plaintiffs as additional insureds, and Manhattan 

Demolition Co., Inc. owes no duty to defend and indemnify 

plaintiffs in the  Balbuca action as a r e s u l t  of a failure to 

procure insurance; and it further is 

ORDERED that the complaint is severed and dismissed as 

against MDC, and the Clerk shall enter judgment accordingly; and 
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it f u r t h e r  i s t  

ORDERED that the motion to dismiss the third party 

complaint is granted, and the third party complaint is severed 

and dismissed w i t h  costs and disbursements to Total Management 

taxed by the Clerk of the C o u r t ,  and the Clerk shall enter 

judgment accordingly. 

U 

as 
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