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SUPREME COURT OF ‘THE STATE OF NEW YORK 
IAS PART XXI - COUNTY OF SUFFOLK 

i’KE5Ez I 
HON. JEFFREY ARLEN SPINNER 

Justice of the Supreme Court 

1 , ”  

i In the Mxtei- of ’WILLIAM KELLY, ELEANOR I INDEXNO. 2008-39391 
I 

I i FACISEH and DOROTHY AIELLO, 
I Petitioners, j MOTION SEQ NO: 001 - CASEDISP ! 

! I ORIG MOTION DATE: 11/18/08 
I 

[ MOTION SEQ NO: 002 - MG 

I 

! F % I  ;I Judgment I’ursuant to Article 78 of the CPLR 

I I ORIG MOTION DATE: 11/18/08 
I INCORYORATEI) VILLAGE OF ASHAROKEN, 
I Respondents. I FINAL SUBMIT DATE: 01/06/10 

I 

I 
I 
1 

I 
-. igainsl - 

I 

I J 

[ iPON the tollowlng papers numbered 1 to 15 read on these Motions: 

Petitlorleis’ Reply (Papers 10-13); 
Resjmident‘\ Reply (Papers 14-15); 

r I  I5 

Pctitiorieis’ Order to Show Cause [ O O l ]  (Papers 1-S); 
Respondent’\ Cross-Motion [ 0021 (Papers 6-9); 

ORDERl31) [hat 1 he application of Petitioner is hereby denied in all respects; and the application of 
Kespondciit I S  hereby granted in all respects. 

t’cutionei c iiiovc th is  Court [OOl J for an Order and Judgment, in accordance with the Order to Show Cause 
nd Pctiticl I [hey hake initiated herein: 

i 5 t . i y in~  .innulling and vacating Respondent’s Resolution terminating terminating their coverage and 
p‘irtii I I  ,ition 1 I the New York Health Insurance Plan (the “Plan”) and declaring that resolution null and 
L O l C i .  

PeI-ni,ii erill) mloining Respondent from passlng any resolutions or taking any steps to terminate 
t’c*titiorici \ p i i  ticipation or enrollment in  the Plan; 
Kcy i i i i  iiig Re#,pondent to allow Petitioners to continue their health insurance coverage under the 
,ipplic.hlc Ci\ 1 1  Service Regulations; 
A w , i i  cliiiy co \ t \  ,tiid disbursements of this proceeding. 

’ 

1 

+ 

I<espondciir i i i o ~ c \  t h i s  Court [002] for an Order Dismissing the Petition In its entirety, with prejudice. 

O v  4pi7 I 1062. Respondent adopted a resolution whereby it  elected to participate In the New York State 
Health  ins^ 1 m c c  Plan (“Plan”) as a participating employer. The resolution included officers and employees 
mcf  c \pi~’ \  ,I\ excluded retired officers and employees. 

O n  1 )c,totx i I .  1070. Kespondent authorized an inquiry into the question of whether its elected and appointed 
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oftiu,,is \iIio w t ~ ?  not employees could participate in the Plan. On November 5 ,  1979, then Village 
-2ttomey Jon,ithan Heidelberger advised Respondent at its monthly meeting that said appointees and elected 
offic-i,ils w,ic eligi hle to loin the State Hospitalization Insurance plan at no cost Respondent . Respondent 
lids nt’\ci icted upon that opinion, and has not authonzed by resolution the participation of Village 
,ippoiiitcc’\ md elected officials in the Plan. 

I n  Jill! 200:3. a new Village administration came into office and determined that the practices of Petitioner 
K E I L Y ‘ s  ;rdminishtion permitted certain selected officials, as well as certain no-salaried, non-employee, 
nc)ii- M orhi!-  g appointees. to participate in the Plan through the Village. 

( h i  Zeptenthci ti 2008, Respondent passed Resolution 2008-29 setting forth that individuals no longer 
holciing elec:ti\e office were not eligible to participate in the Plan through Respondent, and that their health 
co\wLige \A ~ i l d  be terminated upon notice, entitling these individuals with to continue coverage for a period 
of eighteci- i 18) months (COBRA-like coverage), provided theyreimbursedRespondent the full cost thereof. 

The ’c illcigc Board meeting of October 6, 2008 was noticed and recessed to Sunday, October 12, 2008, at 
v, hich time Kcspondent passed Resolution 2008-30, intended to establish a policy regarding the participation 
of fonmei rlccted officials and/or their dependants, for health coverage. 

I‘he Resolr lion established that Respondent shall not permit participation in the Plan by former elected 
oftici;ils millor their dependents, provided that any such person participating in the Plan, upon his or her 
I-esign.itior’ retiiernent or termination from service as an elected official, shall be entitled to continue such 
participation tor u p  t o  eighteen months, as provided by COBRA, or its New York State equivalent, under 
thc (.oridition that \aid participant continues to pay all costs associated with such coverage. 

P c ~ i ~ o n e r  I<.ELLL’ is the former Mayor of Respondent, who served in that unpaid position for26 years, until 
J u l y  7, 2003. tiELLL’ was 68 years old when he withdrew from active service with the Village. During his 
tenure as ;I 14ayo1-, KELLY was participating in the Plan through Respondent . His participation in the Plan 
vb as permii ed 17) his own accord and without authorization by any Village Board. 

1 1  .I lettei io KE131AY*\ artorney, dated September 30, 2008, Respondent advised that KELLY’S service ;is 
‘1 h l a ~ o i  1 0  o \ e i  twenty years was insufficient to provide him continued coverage in retirement, and that 
Iic M not ~bligible to enroll in the Plan unless Respondent elected to permit him to enroll. Respondent stated 
~ h ‘ r t  ‘I\ ; i n  I_ lectcd olficial, KELLY was eligible to participate without any election by Respondent and that 
thc onl\, t ip  c Respondent has the right of election is at retirement. Respondent also stated that KELLY does 
nol  t i t  thc. I et ini t ion o f  ‘I “post retiree” because of his age 

1 i ;I lcttcr cl,i~ccl Ociobei 24, 2008, Respondent advised KELLY that i t  was discontinuing his health 
ir1suimc-c c t \  eiagc under the Plan. Respondent explained that i t  has not had a policy for such coverage of 
II)inici t-icc tcd off icicil\ o i  theii dependents Respondent further ‘stated that in early October of 2008 i t  had 
,idoptcci I ) \  csolut on ‘I formal policy concei-ning elected or retired officials, which provided that Respondent 
v o i i I c I  n o !  ,)I lei \,uch continued coverage. 

I’hc lcrtci ; I  h o  \tiit xi t h a t  since KELLY was covered by such insurance at the time of his retirement, he was 
iwtii led to -oiitinii< u c h  participation for up to eighteen months, as provided by COBRA, or its New York 
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q u i \  Ltleiil p i  o~ idcd that he continues to pay all costs associated with such coverage. At the end of eighteen 
m o n t h \ .  oi ,oonei i f  KELLY chooses to discontinue his participation, his health insurance coverage under 
thc Plm 1~ 1 lhe I C  mrnated 

Pcti ionel '11EL1.0 worked for Respondent as a clerk for 26 years before leaving in July 2008, after not 
hcing re , ~ p m n t c d  by the new administration. AIELLO was a paid employee of Respondent and worked 
o v u  7 0  hoi 1 \ pei IAeek AIELLO enrolled in the Plan in 1982. Her participation in the Plan was permitted 
h\/ M'ivoi kF.LL\I and without authonzation by any Village Board. 

1 1  a letter kited October 24, 2008, Respondent advised AIELLO that it was discontinuing her health 
i w m n c c "  ,mverage under the Plan. Respondent explained that, pursuant a recently adopted formal 
wolutiori. et b,ill not. provide health care coverage to retired employees who are not parties to a collective 
b'argaining .y-eeirlent. Respondent further stated that since AIELLO was enrolled in the Plan at the time of 
her wriremcnt. shc: and her dependents will be entitled to continue such enrollment up to eighteen months, 
as provided by COBRA, or its New York State equivalent, provided that AIELLO reimburses Respondent 
for aJI cost.; cissoci,:ited with her coverage for such period. At the end of eighteen months, or soon if AIELLO 

lo 3isconlinue her participation, her health insurance coverage under the Plan will be terminated. 

Peiiticmei kleanoi FAUSER is the surviving spouse of former Trustee and Deputy Mayor of Respondent, 
Peter Fatis, I-. ~ h o  served as Deputy Mayor from 1982 until his demise in August of 2005. At the time of 
F:AI_'SER'- pashir~g. he was an elected official and both he and his spouse were participating in the Plan 
th i  cugh lic>ipsndciit . Upon her husband's passing, FAUSER elected to continue to participate in the Plan 
..t h a  O M  11 txpensc She had been making quarterly payments required under the Plan to cover the cost of 
iier premii ?-i\ 

in 3 lcttei FAL'SER's attorney, dated September 30, 2008, Respondent stated that FAUSER should be 
c.li,oible c ~ b  I b u n  iving dependent under the coverage that was afforded her husband, provided she notifies 
Respontlcwt i n  writing of her intent to continue the coverage. Respondent had no evidence of such notice. 

['herc,ifttli Pt~tltlonei s instituted the instant Article 78 Proceeding. 

-I'lic ( ' I \ ~ I  I c n  ICY IXcguliitions sited by Petitioners set forth minimum eligibility requirements, not a vested 
righl 1 0  p i  -ric.ip;ition. 3'hose rights can only be granted by a specific resolution of Respondent . Civil 
S c r 1 . i ~ ~  Kc<ulatioii 73,2(a)(3)(iv) establishes minimum eligibility requirements, but states that an employer 
in;t;; c-stabl s h  ;I grea~ci- service requirement. and may elect not to provide continuance of coverage, to wit: 

1 ) 1 ( 1 \  iclccl further that an cmployer may establish a service requirement greater than five years for 
pi~rpo\ :$ ol'cletermining eligibility for retirement for any employee hired after April 1,1975 and nzay 
c l c t ~ t  / , I  1 1  10 p ~ o \ ~ i d c  c o i i t i i i i i r i i i c ~ ~  ofcowruge for any enzplovee hired on or ufter April I ,  1977." 
( L Ill 1311 ' l b > l 4  'I( ltled 1 

C'ctilionc'i) L ~ C ' I C  liiied on or aftei April I ,  1977 and Respondent has elected not to provide such continued 
{ o\ci.igi~ llic ( ' r ~ i l  Service Replations are replete with references to a municipality to provide 
l o ~ c ' i ~ i g c  i i c l  e l e m  to permit participation. Civil Service Regulation Section 73.l(b) provides for 
p i r  :I( i p i t i t i p  c.rnploycr5 "which elects ..to include its employees and/or retired employees in the plan". 
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Section 7 i 1 (L‘ )( 1 ) ( ] I )  goes on to state “. . .that the determination ofeligibility, under the plan for such official 
o r  irlembcr m d  employer contributions, if any, shall be permissive for any participating employer”. Section 
~ . t . ~ i . ~  ) ( ~ ‘ i i  states ‘. . . . a  participating employer that elects to permit enrollment for such officials...”. In all 

casex. [he  (brnplovr:r must elect to permit employees’ participation. 

-- l-  

1 urthc.r-mo c he\+ Ycxk State Civil Service Law Section 163.4 states: 

4 1 1 1 ~ .  p i b l i ~  Liuthority. public benefit corporation, school district, special distnct, distnct 
~ : o i p  11 ‘ition, municipal corporation, or other agency, subdivision or quasi-public organization of the 
,I,ite u hose employees and retired employees are authorized to be included in the plan as provided 
3~ w h L i \ i \ i o n  two. may elect to participate in such plan. Any such election shall be exercised by 
*i lg i i l l t i p i i o i i  of I I  r ~ ~ \ ~ l i i r i o r i  hi) ztJ governing body and, in the case of any municipal corporation 
ahei(, iesolution of its governing body 1s required by law to be approved by any other body or 
, I  ticei 4uch resolution shall also be approved by such other body or officer. Any such election may 
h r i i t i i i ~  i t  rtli i-o,pecr to inclusion in the plan of both its employees and its retired employees ut the 

T I I H P ,  o i  ?MY hr inade only with respect to its employees d o n e  and at another time with respect 
Any such authonty, corporation, district, agency, subdivision or 

11 ganr,’ation making such election shall become a participating employer under such plan, subject 
o m c i  in K C O I  dance with the regulations of the president relating thereto.” (emphasis added) 

r r \  i o l i i e d  rniplovees. 

I’he icquiiment ot ;I resolution is statutory. New York State Civil Service Law specifically requires a 
~ ~ s e l u t i o n  ior participation in the Plan for both current and retired officers and employees. In 1962, the 
(Iriyn‘il im ~ l i i t i o n  adopted by Respondent, shows that “retired officers andemployees” as well as applicable 
4rticlc ( ’  \ I ’  ) ol the Civil Service Law was stricken from the resolution. Respondent never adopted any 
i cwliitioii permlttinp retired employees or officials to participate in the Plan. 

1 he i s b i i ~  ot \L Iictliei 0 1  not d resolution is required to grant health care benefits is not one of first impression 
I~eloic t h i .   out^ Respondent can only award compensation and benefits by Resolution of the Board of 
1 i i i s t c w  t KapeIZ v. Village of Greenport, 2008 NY Slip Op 31072U, Supreme Court, Suffolk County). 

(’cri~iii t\p:\ ot leyslati\e acts, including those fixing salaries andcompensation, are not presumed tocreate 
c’ontrxt I tic picwmption being that such an act merely declares a policy to be pursued until the legislative 

Iwdj 01(1‘1iii\ oihemisc, and that such an act will be treated as a contract when the language and 
manitest J legislative intent to create private rights of a contractual nature (see: Handy v 

’ouiify of Ychokt.rrie 244 AD2d 842 [3 Dept 19971 citiizg Cook v City of Binghamton, 48 NY2d 330), 
whcic thc (’oi intv Board of Supervisors rescinded a resolution of the prior Board entitling retired members 
of i i t l  Bt)ciid he‘ilth insurance coverage at the expense of the County. It is within the discretion of the Town 
io t:i viii.i~c post ietirement health insurance benefits, and therefore said action is neither arbitrary nor 
L ‘117 i~ i o i i s  bcc Weatherwax v Town ofstony Point, 97 AD2d 840 [2 Dept 19831). A municipal resolution 
1 4  ~1xei ,111  I , I  u n i l  itci,d xt ion that is tempoiary in nature, and there does not create any vested contractual 
i scc \eizca\ Mclloi~aldYolice Benevolent Association v City of Geneva, 92 NY2d 326 [ 19981 citing 
Matter of j’clwett 1 3  Luaic-Nyack Corp, 3 1 NY2d 198), where the Court determined that retirees who were 
~iic.inl~ei \ oi ‘1 h i  p ining unit were no longer entitled to the contractual health insurance benefits of active 
iiicinlwi~ , I \  the\ \%ere n o  longer covered by the contract. 

t 
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I I S  M i thi r  ihc  ahSolute discretion of Respondent to terminate post-retirement health insurance benefits. 
k \til 1 1  t’t>lilionci\ had a legitimate claim to health insurance coverage in retirement, Respondent can 

iescind that policy (see: Kapell v. Village of Greenport, 63 AD3d 940 [2 Dept 20091). The 
~ O I I J  of krspontient whether or not to provide health insurance benefits can only be established by 
~: io lu i io i i  of the 130;u-d 01 Trustees It is clear from the resolutions of 1962 and 2008 that the intent of 
Responder W ~ S .  nd 15, not to provide such benefits to retired officers or employees. A government agency 
p o s w m \  k,ienilic3int discretionary authority in bestowmg and/or continuing a governmental benefit (see: 
Kapell, < i i / i i [ i .  ( i r i ~ q  Dworkin v. NYS Department of Environmental Conservation, 229 AD2d 42 (3 Dept 
I 0‘1 7 \ 

f’mtionei \ hrtve the burden of proving the allegations of their petition in a CPLR Article 78 proceeding (see: 
Stanton 1’ Town oflslip Dept. of PlanningandDevelopment, 37 AD3d 473 [2 Dept 20071). In a proceeding 
j i u i w m t  I ( %  (’PLR Ai ticle 78 to review the determination of a municipality, it is well settled that acourt may 
roi sL.h5titutc. its iudgment for that of the board or body it reviews unless the decision under review is 
,irhitr,rry ‘ir d unie,tsonable and constitutes an abuse of discretion (see: Drier v LaValle, 29 AD3d 790 12 
Deptj Vior’el Recrlty, Iiic v City of Buffalo Planning Board, 20 AD3d 901 [4 Dept 2005); Brucia v 
f’lanrriizg !bard of the Town of Huntington, 157 AD2d 657 [2 Dept 19901). A court may not substitute 
I t 4  e\\ n lud:;ment f u r  that of the board, even i f  such a contrary determination is itself supported by the record 
(see c‘apihd RL.al Estate Inc v Town Board of Town of Charlton, 23 AD3d 858 [3 Dept 20051). The 
le\ iewin?. curt in  a proceeding pursuant to CPLR Article 78 may not substitute its judgment for that of the 
joi: 1 1’1 l l +  L’ Bodrd   in less i t  clearly appears to be arbitrary, capricious, orcontrary to the law (see: Hannafey 
I Board of Y‘rristees of Village of Malverne, 294 AD2d 395 [2 Dept 20021). 

I-he 1 iirti I I$. ; i t ion 1 or the resolution excluding the costly coverage of post retirement health benefits and the 
J C ~ O I L I ~ I O ~ I ~  rescinding any costly post-retirement health benefits, namely to preserve taxpayer monies and 
to eli tiiin‘i!c ‘1 burdensome fiscal obligation, is eminently reasonable and not arbitrary or capricious (see: 
( ’onway IJ A m - ,  5 I AD2d 758 12. Dept 19761). The actions of the Respondent were within the power of the 
lg’illagc [lo lid. \sere neither arbitrary nor capricious, and were consistent with good and proper judgment 
in rhc piotLc-tion o f  the  interests of  the municipality. 

tic L i ~ ~ ~  ioi- 0 1  tic~\poiidcnt in terminating the health benefits for Petitioners and others were legitimate 
f u n ( ‘ r i o n k  * [he F3oarcl ot Trustccs Neither prior Boards nor the Civil Service Regulations can in  any 
I I ~ ~ I I I I ~ C ~ I  I r i i i i ~  OJ i i i i p a i i  the discretionary authority of future legislative bodies in an arrear relating to 
i r o ~ e i  nniciit,il oi Icgi41cttive functions. Respondent can validly rescind the costly post-retirement health 
lwi:f ts ‘ 1 1  Ioiciecl to Petitioner4 by any prior administration, let alone those benefits afforded to the 
I’cii t i t  m i  \ 1 3 1  t hci r o \ i  n xcord  

Iii IiFlit 0 1  1 1 1 ~  ‘it-w\c. Respondent has demonstrated that Petitioners did not have a contract, nor a property 
iiitercht iii ilir he;rlth insurance benefits at issue, and, therefore, the Petition herein must be dismissed and 
I<cspontlcmt‘\ Moiioii t o  dismiss must be granted. 

1 01 L i l j  thi. : ~ i w i ~ ,  \tatecl herein above and in the totality of the papers submitted herein, i t  is, therefore, 

O I W € C K k ~ I ~ ,  that  i hc  above referenced application of Petitioners [OOl] is hereby denied in all respects, and 
i t  1 i  /IJrthi. 
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OKDERE I), tha t  11ic above referenced application of Respondent [002] is hereby granted in all respects; 
1 nd I 1  14 lL:rtheI 

OKDERE. D. thiit the Petitionei- herein i s  hereby dismissed and this action is hereby disposed; and it is 
lultl7e~‘ 

ORDEREIU. th,tt Respondent’s counsel is hereby directed to serve a copy of this Order, wlth Notice of 
1lnti.y on :dl other parties, the Calendar Clerk of this Court and the Suffolk County Clerk, within 20 days 
( i t  the datc oi cntrk of this Order by the Suffolk County Clerk; and it  is further. 

OKI)ERE..ED. thiit this Court hereby retains jurisdiction over this proceeding, for all purposes. 

Dated: Kiverhead, New York 
March 12, 2010 

DO NOT SCAN 
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