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Plaintiff, 

- aga ins t -  

CORNERSTONE SYSTEMS I N C . ,  

Index No. 113810/07 

Motion Seq.: 003 

I Plaintiff's motion which seeks "an order  for leave to reargue in 

support of plaintiff's motion f o r  s u m r y  judgment and i n  support 

of plaintiff's motion to dismiss defendant@s answer, upon the 

ground t h e  [clourt did not address a l l  issues raised i n  

p l a i n t i f f ' s  summary judgment motion and defendant's refusal to 

answer plaintiff's notice ta produce WBQ willful, contumacious 

and in bad faith and thus grounds to dismiss its answer to 

plaintiff's complaint" is denied f o r  the followipg 

In support of i t s  motion t o  reargue, p l a i n t i f f  failed to follow 

the proper procedures f o r  making an application for reargument, 

pursuant to CPLR 52221. 

order to show cause, addressed to this Court, and 

Notably, p l a i n t i f f  failed to move by 

The c o u r t  notes t h a t  this case w p s  t ransfer red  to the 
Civil C o u r t  of t h e  C i t y  of New York, by order  dated January 5, 
2010; 
be praceased. 
e f f e c t u a t e  such p r i o r  t r a n s f e r .  

however, unbeknownst to this court, such order has yet to 
T h 8  court will issue a separate order  to 
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.- 

as required. See People v Jenkins,  39 AD2d 924, 925 

(2d Dept 1972); Rubin v Dondysh, 147 Misc 2d 221, 222 (C iv  Ct, 

Queens County 1990), r e a r g  d e n i e d  147 Misc 2d 221 (Civ C t ,  Queens 

County 2 9 9 0 ) ,  app dismissed 193 Misc 2d 657 (App T e r m  2d Dept 

1991); Wekar v .  C i t y  of New York, NYLJ, Feb. 29, 2000, at 26 col 

3 (Sup C t ,  New York County) ;  Mayor v. May€air  Rlty. C o r p ,  NYLJ, 

Nov. 7 ,  1997, at 26, col 2 (Sup Ct, New York County).See mkar v .  

C i t y  of New York, MYLJ, Feb. 29, 2000, a t  2 6  col 3 (Sup Ct, New 

York C o u n t y ) ;  Mayar v. Mayfair R l t y .  Corp, NYLJ, Nov. 7, 1997, 

at 26, c o l  2 (Sup C t ,  New York Coun ty ) .  

Moreover, to succeed on a motion for leave to reargue p u r s u a n t  to 

CPLR § 2221, movant must show " ' t h a t  the cour t  overlooked or 

misapprehended the facts or t h e  law o r  for same reason mistakenly 

arrived at its e a r l i e r  decision'". William P .  Pahl Equipment 

C o q .  v. K a d s i s p  182 AD2d 2 2 ,  27 ( 1 s t  Dep't 19192)~ l eave  to 

appeal dismissed in part, denied in part 80 NY2d 1005, r e a g m n t  

den ied  81 N Y 2 d  7 8 2  (1993) (citing Schnefder  v. Solowey, 101 AD2d 

813 (1988)). Here, p l a i n t i f f  f a i l e d  to establish t h a t  t h i s  Court 

overlooked o r  misapprehended any matters of fact or law in 

rendering I t s  decision dated Janua ry  5 ,  2010, which denied both 

plaintiff and d e f e n d a n t ' s  motions f o r  summary judgment, to 

warrant ' t ha t  t h i s  Court g r a n t  rearguament. See CPLR S2221 (d) (2) . 
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Fur the r ,  to the extent  t h a t  plaintiff seeks to dismiss 

defendant’s anawer, for the failure to respond to discovery and 

in particular t o  p h i n t i f f ‘ a  notice to produce, plaintiff failed 

t o  supply an affirmation of good f a i t h  as required, warranting a 

danial of the discovary related re l ie f .  See 2 2  NYCRR 5202.7. 

Additionally, at the l a s t  discovery compliance conference held 

before this c o u r t  on March 27, 2009, subsequent to t h e  March 23, 

2009 filing of t h e  note of issue, there waa no indication by the 

part ies  in the H~~ ordered” stipulation, t h a t  plaintiff had yet  

to receive a response to its notice to produce; t h u s ,  in 

accordance with this Part‘s rules, the issue as to a response to 

p l a i n t i f f ‘ s  notice to produce is deemed waived. 

Additionally, it is undisputed t h a t  the discovery plaintiff 

80efk8, namely a response to i t ‘ s  n o t i c e  to produce, w m  in fact  

responded to appraximtely  11 months ago. Even if such  response 

by defendant is considered to be untimely, p J a l n t i f f  f a i l s  to 

detail any pre judice  for such  arguably late disclosure; nor does 

p l a i n t i f f  ssek or specify any additional discovery it would need 

as a result of such allegedly late disclosure. 

J 

The 

the moving p a r t y  shows -&-- t h a t  the f a i l u r e  to disclose 

sanction of s t r i k i n g  pleadings i a  j u s t i f i e d  only when 
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was wilful, contumacious or In bad faith. 

of N e w  Yqrk,  269 A.D.2d 135, 137 (2000). P l a i n t i f f  failed to meet 

this burden. 

Dated: March If, 2010 

G:\donna\deciaions\aotion to reargue.wpd 
b 

i 

Page 4 of 4 

[* 5]


