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Petitioner, 
Index No, 40053 1/09 

For a Judgment Pursuant to Article 78 
of the Civil Practice Laws and Rules - 

-against- 

Andy C. Bradley, Pro Se 
Ulster Correctional Facility, P.O. Box 800 
Napanoch, New York 12458 

The New York State Attorney General’s Offlce 
120 Broadway 
New York, New York 1027 1 
By: Julinda Dawkins, Esq. 

Papers considered in review of this motion to dismiss: 

Papers 
Order To Show Cause, Petition, and Affldavlt in Support , 
Notice of Cross Motion, Affirmation, Exhibits I 

I 

Numbered 
1-3 

4-12 

Motion sequences 002 and 003 are conw$idated for disposition. 

In motion sequence 002, pro se petitionet Andy C. Bradley (Bradley), moves this Court, by 

order to show cause in this CPLR Article 78 proceeding, to compel respondent, the New York State 

Division of Parole (DOP), to answer Bradley’s appeal of DOP’s October 24, 2007, decision to 

revoking his parole. Bradley also seeks a review of the October 24, 2007, decision because it 

violates his due process rights. Bradley’s appcaJ was perfected on May 19,2008. 

In motion sequence 003, Bradley move6 for review of the Department of Correctional 
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Services’ (DCS), alleged failure to transfer him to the Willard Drug Treatment Campus (Willard), 

within the 10-day time period, he contends is ,prescribed by New York Criminal Procedure Law 

section 410.91. This motion sequence seeks the identical relief sought in motion sequence 002. 

Respondent cross-moves to dismiss the CPLR Article 78 petition on the grounds of collateral 

estoppel and mootness. 

Blrcknround 

On February 7,2002, Bradley was convicted of selling a controlled substance, and sentenced 

to four and a half to nine years in state prison. After serving some period of time, Bradley was 

released on parole. 

On August 3, 2007, Bradley appeared for a final parole revocation hearing before an 

Administrative Law Judge (ALJ). Bradley was charged with technical rule violations for failure to 

report fiom March 9, 2007 to July 14, 2007. Bradley pled guilty to this charge, and the 

Administrative Law Judge mandated that Bradley attend Willard’s drug treatment program. Bradley 

agreed. There is no evidence that Bradley filed an appeal of the August 3,2007 decision. Bradley 

was sent to Rikers Island Correctional Facility, where he waited for his transfer to Willard. It is 

undisputed that DCS never transferred Bradley to Willard within 10 days, of the A w ’ s  decision. 

Bradley argues that his transfer to Willard was required under the New York Criminal Procedure 

h W .  

Bradley filed a Writ of Habeas Corpw in the New York Supreme Court, Seneca County. The 

Supreme Court, Seneca County, dismissed the Writ because it held that the 10-day transportation 

requirement CPL§ 410.91 did not apply to parole revocation cases. See, Eaibi t  C annexed to the 

cross motion. 
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Ultimately, Bradley failed to complete the treatment program at Willard. Bradley appeared 

for another parole revocation hearing on October 24,2007, because he did not complete the program 

at Willard.. Bradley pled guilty to the charge that he failed to complete drug treatment program, and 

the ALJ’s disposition was that Bradley would scke an 11 month re-imprisonment ( W a ,  time 

assessment). On May 19, 2008, Bradley filed and perfected an appeal of the October 24, 2007 

decision. 

On November 18, 2008, Bradley’s parole was revoked yet again, and a five month t h e  

assossment was imposed. On March 5,2009, Bradley filed this Article 78 proceeding. Bradley also 

moved this Court to compel respondent to answer his perfected appeal. On May 5,2009, DOP’s 

Appeals Unit issued a decision affirming the ALJ’s decision dated October 24,2007. On May 19, 

2009, the Honorable Marilyn Shafer, now a retired Judge of the Supreme Court, New York County, 

denied Bradley’s motion, without prejudice, due to his failure to file an affidavit of service. On 

August 18, 2009, Bradley’s parole was revoked for the fourth time, and a seven month time 

assessment WEB imposed. Bradley now moves this cowt, to compel DOP to answer his appeal, to 

review the October 24, 2007 hearhg and determination, and to review the Department of 

Correctional Services’ alleged failure to transfer him to Willard within a certain time period. 

Anlllvsis 

The portion of Bradley’s motion seeking to compel respondent’s Appeals Unit to answer his 

appeal of the ALJ’s October 24, 2007 decision is denied as moot. The Appeals Unit issued a 

decision on May 5 ,  2009. 

Bradley also seeks judicial review of the October 24, 2007, decision which revoked his 

parole. Bradley asserts that he has a right to judicial review, because the Appeals Unit failed to issue 
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its findings within four months of the date the appeal was perfected. Bradley correctly argues that 

9 NYCRR section 8006.4 (c), affords him the right to deem his administrative remedy exhausted. 

Which triggers Bradley’s right to seek judicial review of the underlying determination fiom which 

the appeal was taken. However, Bradley’s challenge of the October 24,2007 hearing is moot as a 

result of the succeeding parole revocation hearings. 

A challenge to a parole revocation determination is moot, because a later parole revocation 

determination supercedes the revocation determination at issue. Further it has been held that any 

judicial review and determination would not have an impact onBradley’s rights. People ex rsl. 5 1 e r  

v-Senkowski, 271 AD2d 740 (3d Dept 2000); see also Mutter ofBennett v Kelly, 25 1 AD2d 776 (3‘ 

Dept 1998). Since Bradley’s parole revocations in November 2008, and August 2009, were 

subsequent to the parole revocation of October 24,2007, any determination made by this court would 

not impact any of the rights of the parties. 

Finally, Bradley seeks a review of the Department of Correctional Services’ alleged failure 

to transfer him to Willard within the 10 day time period allegedly prescribed by New York Criminal 

Procedure Law section 4 10.9 1. This issue was already litigated before the Supreme Court, Seneca 

County, and therefore, Bradley is precluded, by the doctrine of collateral estoppel, from relitigating 

this issue before this Court. “Under the doctrine of collateral estoppel, or issue preclusion, a party 

is precluded fiom relitigating an issue which has been previously decided against him in a prior 

proceeding where he had a full and fair opportunity to litigate such issue.” Frankh Dev. Co., Inc. 

v Atlantic Mut. Ins. Co., 60 AD3d 897,899 (2nd Dept 2009) (internal quo&tjon marks and citations 

omitted). 

Accordingly, it is 
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ORDERED that petitioner’s motions, sequences 002 and 003, brought by order to show 

cause, are denied; and it is further 

ORDERED and ADJUDGED that respondent’s cross motion to dismiss the petition is 

granted, and the proceeding is hereby dismissed. 

Dated: March 22,2010 

ENTER: 

Hon. o M.Kenney 
R . C .  
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