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SHORT FORM ORDER

SUPREME COURT OF THE STATE OF NEW YORK

PRESENT: HON. DENISE L. SHER
Acting Supreme Cour Justice

SYLVIA MILER,

TRIIIS PART 32
NASSAU COUNTY

Plaintiff, Index No. : 10675/08
Motion Seq. No. : 01

Motion Date: 09/08/09- agaist -

HOME DEPOT USA, INC.

Defendat.

The followine papers have been read on this motion:
Papers Numbered

Notice of Motion Affrmation and Exhbits
Afnnation in osition Afdavit and Exhbits

Reply Affrmation

Upon the foregoing papers, it is ordered tht the application is decided as follows:

Plaitiff moves, pursuat to CPLR 3124, for an order compelling defendant to produce

outstadig discovery as demanded by plaintiff and moves, pursuat to CPLR 3126, for costs

involved in compellng plaintiff to make ths motion and sanctions agaist the defendat for

uneasonable and willfu failure to provide discovery. Defendat opposes said motion.

Ths matter arses out of a trp and fall accident tht occured at the Home Depot retal

store located at 2000 Hempstead Turpike, East Meadow, New York. It is alleged that on April

28, 2007, while a customer in the aforementioned store, plaitiff trpped and fell over molding

that was protrding into the aisle where she was walking causing her to fractue her left patella.
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Sumons and Verified Complaint were filed on or about May 22 , 2008. Issue was joined on or

about July 18, 2008. Plaitiffs Demand for a Verified Bil of Pariculars was served on or about

July 27, 2008. Depositions of all paries took place on June 1 , 2009 and plaitiff s Demand for

Discovery and Inspection was served on or about June 4 2009.

Plaitiff is now askig the Cour to compel defendat to produce specific items of

outstading demanded discovery. The Cour will address the seven specified items individualy.

Plaintiff ha requested from defendat the identity of the front end manager on duty at

the tie of the accident, whether ths individua was present at the tie of plaitiff s acident

and the production of said individua for a deposition. Defendat submits that the identity of the

front end supervisor was revealed on the General Liabilty Clai Worksheet which was

provided to plaitiffs counsel prior to the deposition of Home Depot Assistat Store Maner

John Negr. See Exhbit D of Plaitiffs Motion. Defendat also assert that the identity of the

front end supervsor was agai revealed at the deposition of Mr. Negr. Defendant submits that

the front end supervsor, Donna Buron, was not working at the time ofplaitiffs accident.

Defendat offers the afdavit of Angela Rice, a litigation paralegal in the Litigation Deparent

of Home Deport U. A., Inc. , in support of the fact that Ms. Buron was not workig at the tie

of plaitiffs accident. Defendat adds that Mr. Negr testified that he was the only manager on

duty at the tie of said accident. Plaintiff contends that "since by defendat' s own adssion

there is no designation on the worksheet of a front end manger that was workig at the tie of

the accident and Mr. Negr could not provide said information, plaitiff called for the identity of

the front end manager at the time of the accident. If there was no front end manager on duty at

the time of the accident then defendat should so state, intead of pointing to what was aleady
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known , that Donna Buron was not on duty at the tie of the accident. The sole issue is

whether or not there was a front end manger on duty or not. Only the defendat can answer ths

question. If there was a front end manager then the identity of said individua should be revealed

and a deposition should be permitted." Whle the Cour feels that defendat responded 

plaitiff s demand for ths inormation in a maner which defendant thought was appropriate

and sufcient, for purose of complete clarty and to put an end to ths issue, the Cour is

orderig that defendat state definitively if any Home Depot employee workig in the capacity

of front end manager was working on April 28, 2007 at the time of plaintiff s accident. If such

person does exist, defendat is to provide the name of same to plaitiff and an address where

that person could be presently located. If there was no front end manager workig at that time

and place, defendant should confrm that information in wrtig.

Plaitiff has requested the identity of the employee assigned to the self check out area at

the tie of the accident, whether ths individua was present at the time of plaitiff s accident

and, if so, the producton of said individua for a deposition. Defendat states that it has "

information that such a person witnessed plaitiffs incident or has any knowledge concerg

the customer s molding involved in plaintiffs accident.. .If such an employee was a witness to

the incident or had knowledge concernng the customer s car with the molding, such

information would have been tued over. Any and all witnesses known to Home Depot were

listed in the General Liabilty Clai Worksheet or identities provided in wrtten discovery.

Should Home Depot become aware of any other witnesses employed by Home Depot not listed

in the General Liabilty Claim Worksheet or not provided though discovery to date, of course, it

will provide the name and/or names of these employees. Without any evidence that the Home
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Depot Employee witnessed or has knowledge necessar or material to plaitiff s case, plaitiff s

request is nothg more than a fishing expedition and should be denied." Once agai, while the

Cour feels that defendat responded to plaitiff s demand for ths inormation in a maner

which defendat thought was appropriate and sufcient, for purose of complete clarty and to

put an end to ths issue, the Cour is ordering that defendat state de:ftively if any Home

Depot employee workig in the capacity of the designated self checkout monitor was workig

on April 28, 2007 at the time of plaitiff s accident, and if such person does exist, provided the

name of same to plaitiff and an address where that person could be presently located. If there

was no employee workig as self checkout monitor at that tie and place, defendat should

confirm that inormation is wrtig.

Plaitiff has requested a copy of the wrtten statements and/or report prepared by John

Negr, the defendat' s assistat manager, and Steve Sedgwck, following the accident.

Defendant states that "(r)egarding plaitiffs request for Mr. Negr and Mr. Sedgwck' s wrtten

statements, Home Depot recently provided these statements, which are confdentiality, per the

Stipulation of Confdentiality entered into by the pares." The Cour is thereby satisfied tht

defendat has complied with these demands.

Plaitiffhas requested that the Cour compel defendant to conduct a search at its home

offce in Atlanta for the entire video and/or CD-ROM discs which show the footage of the

accident location before plaitiff s accident. Defendant states that said request was responded to

twce before and that defendant has tued over the only video it ha concerng plaitiff s

accident. Both the store where the incident occured and Home Depot' s offce in Atlanta

performed a search for any fuer pre-accident footae, but no such video exists. Plaintiff

replied that " d)efendat ha fily addressed the issue of the video tape to plaitiff s
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satisfaction in finally acknowledging that the entirety of the video was not forwarded to home

offce in Atlanta and that there is no additiona footage available. Accordigly, no fuer

discovery issues concernng the video tapes remain outstading." This therefore makes sad

request in plaintiff s motion moot.

Plaintiff ha requested a copy of the store manua issued to all store employees including

but not limited to the section dealing with safety at the premises and any safety handouts and

employee video safety tapes as testified to by Steve Sedgwck at ths deposition on Augu 14

2009. The Cour had been advised via letter from plaintiff s counel faxed to chambers on

December 8, 2009, that "(o)n November 30, 2009, we received the enclosed responses to our

demands. The responses to both the Store Manua and the Safety Handouts are heavily redated.

We have no way of determnig whether the redated inormation is relevant or not and are

therefore requesting that the Cour order the defendat to provide the Cour with unedacted

documents for an in camera inspection in order to determne their content and relevancy.

Defendant' s counsel faxed a reply letter to chambers on December 10, 2009, which stated "(a)s

for the traing video, afer conferrng with our client, since there is a Confdentiality Agreement

in place with plaitiffs counel, we are mailing a copy of the confdential un-redacted trnig

video to plaitiff s counel, pursuat to the Confdentiality Agreement. Regarding the redted

portons of Exhbit ' A' and Exhbit ' B' attched to defendat' s responses to plaitiffs 5th

Notice for Discovery & Inspection, defense counel has no objection to Your Honor reviewig

these materials un-redacted in camera. The Cour therefore requests un-redacted copies of the

Store Manua and the Safety Handouts, Exhbit 'A' and Exhbit ' B' attched to defendat'

responses to plaitiffs 5th Notice for Discovery & Inspection, so it can conduct an in camera

inpection of same and rue accordigly.
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Plaitiffha requested an inpection of the accident location by the plaitiffs expert.

Defendat states tht "(a)s for plaintiffs request for an expert inpection of the Home Depot

store using a palate and molding, Home Depot objected to such an inormal lettr request for

proper reasons. At the outset, the accident was captued on CCTV, a copy of which was

provided to plaitiffs counsel some tie ago. Plaintiffs unamed and not designated expe

can conduct the accident reconstrction at another location utilizing not only the detals

provided by the deposition testimony of plaitiff, Mr. Negr and Mr. Sedgwck, but the video of

the accident. In fact, plaitiff s movig papers fail to set fort why the accident reconstrction

must tae place at the Home Depot as opposed to somewhere else such as the expert'

facilties...Also ths is a straight forward negligence clai not a products liabilty action. An

expert inspection is not material or necessar to a trp and fall negligence clai. Notably,

plaitiff s movig papers do not set fort the necessity of conductig an inspection and fail to

set fort any pariculars surounding such an expert inpetion." As plaintiff ha not set fort the

necessity of conducting the requested inpection nor has plaintiff provided any specifics with

respect to the detls of said inspection, the Cour is denyig plaitiff s application for it to order

defendat to comply with said demand.

Finally, plaitiff moves, pursuat to CPLR ~ 3126 for costs involved in compelling

plaitiff to make ths motion and sanctions agaist the defendat for uneasonable and willfu

failure to provide discovery.

Puruat to CPLR ~3126 when a par refues "to obey an order for disclosur or

willfuly fails to disclose inormation which the cour fids ought to have been disclosed

pursuat to ths arcle, the cour may make such orders with regard to the failure or refual as

are just..." The cour may certnly impose sactions or strke pleadings where a par fails to
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provide disclosure pursuat to an order. Siegel, Practice Commentaes, 3126:5. If a CPLR

sanction motion is addressed to a mere notice to disclose, as opposed to an order, it must be

shown that the disobedience was "willfu." The Cour finds that defendant has complied with

many of the demands for discovery and inspection and anticipates that defendat will abide by

the discovery ruings set for in ths decision and order. Defendant' s counsel' afation 

opposition adequately sets fort tht, in responding to or attempting to respond to plaitiff s

discovery demands, defendat' s behavior was not willfu nor contuacious and plaitiffhas

failed to demonstrate how it could be characterized as such. Therefore, the Cour finds that

sanctions, as well as costs, are unwaranted and plaitiff s request for same is denied.

Ths constitutes the Decision and Order of ths Cour.

ENT
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DENSE L. SHER, A.

Dated: Mineola, New York
March 11, 2010

ENTERED
MAR 2 2 2010

NAHAU CO UN TY

COUNTY CLERK' S OFFICE
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