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SHORT FORM ORDER

SUPREME COURT OF THE STATE OF NEW YORK

PRESENT: HON. DENISE L. SHER
Acting Supreme Cour Justice

In the Matter of the Petition of
STR TCAP INESTMNTS, INC.,

TRIIIS PART 32
NASSAU COUNTY

Petitioner

for Approval of the Sale and Transfer of Strctued
Settlement Payment Rights of PETER POTOCNI
In Accordace with Gen. Oblig. Law 1701 , et seq.

- agaist -

Index No. : 16192/09
Motion Seq. No. : 02

Motion Date: 01/14/10

PETER POTOCNI, AX EQUITABLE LIFE
INSURCE COMPANY f/a The Equitable
Life Assurance Society of the United States and
CONTINTAL CASUALTY COMPANY

Respondents.

The followin papen have been read on this motion:
Papers Numbered

Notice of Motion for Re-Arguent and/or Renewal. Affrmation.
Sup,plementa Afdavit and Exhbits

Upon the foregoing papers, it is ordered that the application is decided as follows:

Petitioner brigs the present motion for an order, pursuat to CPLR Rule 2221 , vacating

the Decision/Order of the Honorable Danel Marin, dated October 16, 2009; for an order

pursuat to CPLR Rule 2221 (d), (e), grantig re-arguent and/or renewal of the Petitioner

application for an Order, pursuat to Gen. Oblig. Law 1701, et seq. , approving the sale and

tranfer of certn strctued settement payment rights due to the Respondent/ayee, Peter
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Potocni, under a strctued settement agrement, upon such grounds that the Cour

misapprehended and/or overlooked controllng priciples of law and/or relevant facts and upon

such fuer grounds that there is new and/or additional material facts and evidence not

previously available, and upon the Cour' s grant ofre-arguent and/or renewal: for a fuer
Order, pursuat to Gen. Oblig. Law ~5-1701, et seq. , approving the sale and transfer of cert
strctued settement payment rights due to the Respondent/ayee, Peter Potocnik, under a

strctued settement agreement, and for an award of costs, disbursements and reasonable

attorney s fees to abide ths motion. No opposition was submitted to the motion.

Based upon petitioner s arguent pursuat to CPLR Rule 2221, which the Cour fids to

be a proper application, the Cour hereby grants leave to the defendant to re-argue those portions

of the October 16, 2009 Decision/Order of the Honorable Danel Marin upon which the cour

based its denial ofpetitioner s request for an Order, puruat to Gen. Oblig. Law ~5-1701, et

seq., approvig the sale and trfer of cert strctued settlement payment rights due to the

Respondent/ayee, Peter Potocnik, under a strctued settlement agreement.

Upon such re-arguent, the Cour has reviewed the basis for Acting Justice Mar'

October 16, 2009 Decision/Order. In said Decision/Order, Acting Justice Marin held that

(t)he petition also alleges tht "the discounted present value... under

Federal stadads for valuig anuities based on the rate of 3.4% is

$121, 151.22." See, Ex. D of the petition. Nonetheless, the petition

employs a discount rate of 14% in arving at a present value of $62 500.

No explantion is offered as to why a discount rate of 14% was

employed, or whether such rate is appropriate in the light of curent

economic conditions in which interest rates are at historic lows....

No explantion has been given as to why ths rate is fai and

reasonable or indeed how it is calculated and applied in determning

the gross amount payable to the seller. In the absence of such an

explanation ths cour is not willng to fid that the tranfer is in the

seller s best interests.

In response to ths holding by Acting Justice Mar, and as par of his re-arguent 
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same, Petitioner submits the afdavit of independent expert Kenneth R. Barett, Esq. See

Petitioner s Motion for Re-arguent and/or Renewal Exhbit D. In said afdavit, Mr. Barett

advises the Cour that " ( s )ince October of 1997, I have been employed continuously by Singer

Asset Finance Company, L.L.C. ("Singer ) and have worked almost exclusively in the

strctud settement secondar market, originating new transactions and servicing transactions

that were previously originated by Singer. At Singer, I have been responsible for the purchase of

over two hundred millon dollars ($200 milion) of strctued settlement payments." Mr. Barett

fuer goes on to "impar to the Cour information tht will assist the Cour in (a) understading

the strctued settement fudig marketplace and (b) determining whether, based on the facts

and circumstaces relevant to ths Application and the stadad(s) under the strctued

settement transfer statute(s) implicated in ths transaction (the "Transfer Act(s)") the discount

rate used in the proposed transfer is appropriate." Mr. Barett' s afdavit also sets fort" the

reasons why the discount rate used in the pending transfer is appropriate under the facts and

circumstaces relevant thereto." Mr. Barett offers his expert opinion that "the purchase price

tht Petitioner ha offered seller is fai, reasonable and consistent with the market rate applicable

to these assets parcularly in light of the substatial risks and costs that occasion these

trtions.
The Cour holds that the inormation provided in Mr. Barett' s afdavit provides an

adequate explanation as to why a discount rate of foureen percent (14%) was employed and

how such rate is appropriate in the light of curent economic conditions. It also provides an

adequate explanation as to why ths rate is fair and reaonable and how it is calculated and

applied in determg the gross amount payable to the seller. Havig provided ths thorough

explanation, the Cour is now willng to fid that the tranfer is in the seller s best interest.

In his October 16 2009 Decision/Order, Acting Justice Marin also held that,

Moreover, the cour notes that no exigent circumstaces have

been alleged and there is no explantion as to why the more than

$100 000 expected to be received in one year is inadequate for

the puroses alleged in the petition. In view of all the circumstaces

set fort above, the cour is unable to conclude that the proposed
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transfer (with the concomitat loss of more 50% of the anuity

value in a six year period of time) can be deemed in the best

interest of the respondent."

In response to ths holding by Acting Justice Marn, and as par of his re-arguent of

same, Petitioner submits the supplemental afdavit of Respondent Peter Potocnik ("Potocni"

Respondent Potocni advises the Cour that "I have only $24 250.00 due on 11/1/10, not the

$104 250.00 which number was previously fushed to the cour by an old (2006) letter ftom

AX Equitable. From that former amount I sold $80,000.00 in 2006, which I forgot about

leaving the curent amount of $24 250.00 A recent letter ftom AX Equitable was faxed to my

attorney, Richard Levine, Esq., a copy of which is anexed hereto as evidence of same.

Respondent Potocni adds " (d)ue to my estranged wife s recent disabilty, I am now payig

600.00 monthy for child support and spousal maitenance, plus my son s extracurcular

activities mentioned in my initial application, compared to the $1 300.00 per month figu set

out in my prior afdavit. My wife s disabilty dished her earngs so that I am curently

payig her heatig and electrc bils of about $300.00 per month as she and my son reside

together." Finaly Respondent Potocni states "Stratcap Investments, Inc., as Petitioner and

purchaser, has increased the amount which they will pay for my anuity intalment in 2015 , by

payig my attorney an additional sum of $5,000.00. Ths will cover my legal expenses 

engaged an attorney to represent me) and enable me to repay some borrowed fuds, which has

the effect of increasing the net amount to me. I am satisfied with these revisions, parcularly

since I have a strong imediate need for such fuds that canot wait unti12015.

The Cour holds that the information provided in Respondent Potocnik' s supplementa

afdavit provides an adequate explanation as to the exigent circumstances that exist with

respect to Respondent Potocni' s need for the money at the present time. Additionally, sad

supplementa afdavit provides an adequate explanation why the proposed tranfer is in the best

interest of Respondent Potocnik.

Accordingly it is

ORDERED that the Decision/Order of the Honorable Daniel Marn, dated October 16

2009, is hereby vacated; and it is fuer
ORDERED tht the unopposed motion by the Petitioner for an order puruat to

Genera Obligations Law ~ 5-1701 et. seq. approving the transfer of certn strctued
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settement payment rights due to the respondent/payee, Peter Potocni to Petitioner STR TCAP

INESTMENTS , INC. is GRATED. It appears from a review of the documentation presented

that all necessar paries have been served with notice of ths application, and fuer, that the

relief requested is appropriate.

Petitioner s request for an award of costs, disbursements and reasonable attorney s fees

to abide this motion is denied.

Sette Order on Notice.

Ths constitutes the decision and order of ths Cour.

ENTER:

DENISE L. SHER

Dated: Mineola, New York
March 10 2010 ENTERED

MAR 2 2 2010

HASiAU COUNTY
COUNTY CLERK' S OFFICE
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