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SUBREWE COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK PART 36 

X 
Wuguet J .  Csradini, Jr. 
------c-l-----l-----_______c_l_______ 

Plaintiff , Index Number 
108830/2006 

Motion Seq. No.: 
against 

Hercedes-Benz Manhattan, Inc. and 001 
Mercadss-Banz USA, LLC, 

Defendants. 
X ' I - - - - - - - r - - - - -C- - - I - - - - - - - - - - - - - - - -  

w a r  &&q-&bn,  J. : 

Mercsdes-Benz Manhattan, Inc, (MB) and Marcades-Benz USA, 

LLC (manufacturer) seek summary judgment dismissing p l a i n t i f f ' s  

c m p l a i n t ,  contending  t h a t  F l o r i d a  law is a p p l i c a b l e  t o  the case, 

and that, since plaintiff has not satisfied t h e  requirements of 

Florida law, the a c t i o n  should be dismissed. 

P l a i n t i f f ' s  complaint has five causes of action: 1) refund 

under  New York State's Ganeral Business Law S 198-a (the New Y o r k  

Lemon Law)  f o r  a 2004 Mercedes-Benz S600V (the car), 2) 

replacement of the car with a comparable motor vehicle under the 

New York Lemon Law, 3 )  express warranty,  4) implied warranty, and 

5 )  refund pursuant to 15 USC. S 2304 ,  t h e  Hagnuson-Moos Warranty 

A c t  (WWA) 

Plaintiff alleges that he resides in New York County (Not ice  

of Motion, Exh. A, Complaint, ¶ l), that the defendants 

manufactured M8rcedes-Mnz cars (id., ¶ 4 ) ,  that they owned and 

operated a dealership in Manhattan which sold and repaired 

Mercedss-Bena cars (id., ¶ 5 )  and t h a t  t h e y  manufactured the car 

(Id., ¶ 6). He further a l l eges  t h a t ,  on July 23,  2004, p l a i n t i f f  
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purchased the car at t h e  Manhattan dealership for $135,937.50, 

pursuant to a purchase agreement (the purchase agreaaant, 

affixnation in opposition, exhibit A ) ,  (id., ¶q 7, 9), t h a t  at 

that time, defendants  warranted to plaintiff t h a t  the car was 

brand-new and free of any defects and the plaintiff bought it in 

reliafice thereon ( i d e t  ¶9I 10, 11). He further claims that there 

were defects requiring repairs including a malfunctioning engine,  

which led to t h e  car being out of service from March 2 5 ,  2005 

until June  17, 2005 (Id., g[ 1 2 ) ,  that ha reported these defects 

t o  defendants ,  exhausted the informal dispute settlement 

grOc@d~ures under  New York's Lemon Law and c w e n c e d  this action 

on June 23, 2006.  

Defendants s t a t e  that MB is the dealer that sold plaintiff 

the car (Fox affidavit, ¶¶  1, 4) and that it shipped the car to 

him a t  h i s  Florida residence (id., ¶¶  4 ,  5). They also assert 

that p l a i n t i f f  is a Flor ida  resident, that the car is registered 

and used aolely in Florida and that all repairs to the car were 

performed in Flo r ida  (plaintiff EBT, at 17, 2 4 ) .  They f u r t h e r  

contend that the engine problem was fixed in J u l y  2005 (id. at 

49) and that suberequent problems have a l so  bean f i x e d  (id. at 

5 7 ) .  They f u r t h e r  contend the plaintiff never provided a 

s t a t u t o r y  notice to t h e  manufacturer to permit a f i n a l  

opportunity to f i x  the car  as required by Florida S t a t u t e  

Annotate, t i t l e  39, S 681.101 et seq. ( t h e  Florida Lemon L a w ) ,  

that t h e  p l a i n t i f f  failed to f i l e  f o r  arbitration as required by 

2 

[* 3]



t h e  F lo r ida  Lemon Law, and t h a t  t h e  car was repaired at no cost 

to plaintiff and is now working (id. at 14-15). They asser t  

t h a t ,  as a r e su l t ,  Florida's Lemon Law shbuld apply and since 

plaintiff failed to coimply w i t h  i t s  notice and a r b i t r a t i o n  

proviaions, plaintif€'s Mew York Lemon Law caums  of a c t i o n  

shou ld  be dismissed. They also assert that, since the car was 

repaired, the express and implied warranty causes of action 

should be dismissed, and that the MMPJA applies s t a t e  law and, 

therefore, the claim for a refund under PlaaEWlA should also be 

disrniamed. Finally, t h e y  contend t h a t  any claims a g a i n s t  MB, the 

dealer, should be diamiaaed since both the New Y o r k  Lemon Law and 

t h e  Florida Lemon Law l i m i t  liability to t h e  manufacturer. 

P l a i n t i f f ,  in opposition, does no t  addrese e i ther  the 

expreas warranty, implied warranty and M A  causes of a c t i o n  and 

focuses solely on the choice of law iBaua. Ha statea t h a t  the 

sale' ocuurrsd in New York, that he resides In Nmew York (plaintiff 

EBT, at 151, that daefendants are licsnslmd to do business in New 

Y o r k  and that t h e  purchase agreement provides "You and I agree 

t h a t  this Agremen t  is governed by New York State Law" 

(affirmation in opposition, exh ib i t  A, gurchatse agreement- 

additional term 12). Ha also s t a t e s  that, consequently, t h e  New 

York Lemon Law applies and t h a t  defendants have delayed in making 

this motion for summary judgement. 

"To obtain summary judgment it is necessary t h a t  the 
movant establish h i s  cause of action or defense 
'sufficiently t o  warrant the court a s  a matter of law 
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in directing judgment' in h i s  favor (CPLR 3212 subd 
[b]), and he must do so by tender of evidentiary proof 
i n  admissible form. On the o t h e r  hand, to defeat a 
motion f o r  summary judgment the opposing p a r t y  must 
'show f a c t s  s u f f i c i e n t  t o  require a t r i a l  of any issue 
of fact' (CPLR 3212, subd [b] 1 . "  

Zuckerman v C i t y  of Mew York, 49 NY2d 557, 562 (1980). 

P l a i n t i f f  asserts t h a t  defendants' motion s h o u l d  be denied  

due t o  lachee. Here, however, laches i e r  no t  appropriate since 

"(t)he mere lapse of time, without a showing of prejudice, will 

not  s u s t a i n  a defense of laches." S a r a t o g a  County Chamber of 

Comerce v P a t a k i ,  100 MY2d 801, 816 (2003), cert denied 540  US 

1017. P l a i n t i f f  has shown no prejudice and since this motion was 

made on August 27, 2 0 0 9 ,  within 60 days of t h e  n o t e  of issue's 

filing on June 29, 2009, he has also n o t  shown any significant 

delay. 

Florida's Leman Law,provides, § 681.104 ( 2 )  ( a ) :  

"If the manufacturer, or its authorized aervice agent, 
cannot conform t h e  motor v e h i c l e  t o  the warranty  by 
repairing o r  correcting any nonconformity after a 
reasonable n@er of attempts, the manufacturer, within 
4 0  days, shall repurchase the motor v e h i c l e  and refund 
t h e  full purch+se price to the consumer, leas a 
reasonable o f f p t  f o r  use, or . . .  replace the motor 
vehicle w i t h  a replacement motor vehicle  acceptable to 
the consumer:. *' 

"Baaically, t h e  Lemon Law requires 
a motor vehicle manufacturer or s e r v i c e  agent 
t o  make repair$ t h a t  are necessary t o  conform 
the vehicle t o  its warranty. See S 681.103, 
F l a .  Stat. (2002). If the manufacturer or 
its agent are unable  to correct the 
nonconforaities w i t h i n  a reasonable numbex: of 
attempts, the consumer is e n t i t l e d  t o  a 
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replacement veh ic l e  o r  a refund of t h e  
purchama prics.  See S 681.104, Fla. Stat. 
(2002). 

Laberly Y Thor I n b u s . ,  Inc. 908 So2d 486 ,  487 (F1 DCA, 5th D i s t  

2 0 0 5 ) .  Similarly, " t h e  remedy under  the so-called (New York) 

Lemon Law runs  o n l y  against t h e  manufacturer." General Elec. 

Capital Auto Lease v D'Aqne88, 239 AD2d 462, 463 (2d Dspt 1997). 

The remedy under buth statutes runs against t h e  manufac turer .  

Therefore,  as to t h e  dealer, there is no conflict between 

the Florida and New York Lemon Law and plaintiff's firdlt and 

second. causes of a c t i o n  are diarnissed against the dealer, MB. 

cm#bPL& - &o t h  Mam&m&m= 

Howeverl t h e  choice of law issue is relevant becauae there 

are d i f f e r e n t  requirements as to the manufacturer under  New York  

and Florida's Lemon Laws. Florida's Lemon Law has stricter pre- 

conditions prior to a cuertomer b e i n g  able  t o  sue and d i f f e r e n t  

requirements on t h e  manufac turer  t h a n  New York's Lemon Law. "An 

application for ar4itration by t h e  Arbitration Board l a  a 

precondition t o  the consumer f i l i n g  a court action predicated on 

t h e  (Flor ida)  Lmon Law." Chrys1er Corp. v P i t s i r e l p s ,  721 So 2d 

710, 712  {Fla Sup C t  1998). Defendants s t a t e  t h a t  plaintiff has 

failed t o  file t h i s  n o t i c e  and plaintiff has no t  Controverted 

this. Florida's L a o n  Law also permits ''a final attempt by the 

manufacturer to repair t h e  motor vehicle. .. and eJuch 

nonconfarmity continuas t o  exist" [S 681.104 ( 3 )  ( a )  J o r  an 

"opportunity to inspect or repa i r  the vehicle following receipt 

5 

[* 6]



of t h e  notification" [id., § 681.104 

Lemon Law apgliea, thle a c t i o n  against the manufacturer would be 

balrrsd. 

( 3 )  (b)], Thus, if Florida's 

In contrast, New York's Lemon Law doas n o t  require "a 

C O ~ S U ~ F  t o  establish that t h e  vehicle dmfsct cont inued  t o  e x i s t  

until t h e  trial;" [Matter of DaimlerChryaler Corp. v S p i t z e r ,  7 

NY3d 653, 662 (2Q06)] or t h a t  plaintiff provide writtan 

n o t i f i c a t i o n  and a f i n a l  attempt to cure [Cf S 681.104(1) ( a ) ] .  

Defendanto have n o t  alleged that plaintiff did n o t  follow the 

procedural reguirsmenta of New York's Lemon Law. 

New York uses t h e  U'center of g r a v i t y '  or 'grouping of 

contacts '  as the appropriate analytical approach to choice 

of law questions in contract cases." Z u r i c h  Ins .  Co. v 

Shearson L e h a n  Hutton, 8 4  NY2d 309, 317 (1994). The 

fac tors  to be considered are ' the  place of contracting, 

. . .  the places of negotiation and performance; the location 

of the subject  matter; and the, domicile or place of 

business of t h e  contracting parties. I' 

In thi8 case, t h e  place of contracting and negotiating was 

in New York, t h e  subject matter ( t h e  car) was in Flo r ida ,  the 

place of performance (of the repairs) was in Flor ida  and 

plaintiff ha3 given c o n f l i c t i n g  testimony a8 to whether h i s  

domicile is in Florida ( p l a i n t i f f  EBT at 8-9) or In New York (id. 

at 15). 

[* 7]



There are two additional factors  t o  weigh. First, t h e  

purchase agrBensnt provided t h a t  "this Agreement is governsd by 

Mew York State Law." Affirmation in Opposition, exhibit A, 

Additional term 12. 

p l a i n t i f f .  "Generally, courts will enforce a choics-of-law 

clause so lang as t h e  chosen law bears a reaaronable relationship 

to the parties or t h e  transaction.'' Melsbach Elec.  Gorp. Y 

Mastec N. M.  I 3nc. , 7 NY3d 624, 629 (2006). Since-this issue 

arises i n  the context  of a motion for summary judgement, t h e  

Cour t  should read the opposing papers in t h e  most favorable 

light. Branham v Lodews Qrpheum Cinemaa, Inc. I 8 NY3d 931 (2007). 

On t h i a  i~sue, defenldants have not set f o r t h  t h e  relationship 

between the manufacturer and MB, the b a l e r ,  and t h e  e x t e n t  to 

which MB may have been acting as the manufacturer's a g e n t  when it 

sold the car t o  p l a i n t i f f .  F i n a l l y ,  "Florida's choice-of-law 

rule applies the doctrine of lex l o c i  contractus to contract  

act ions and considers where the contract was executed." Briason 

v Ford Motor Co.,  602 E" Supp 2d 1227, I230 (MD Flza 2009), a f f d  in 

This document wag signed by MB and 

part, vacated im p a r t  20809 WL 3326264, 2009 US App Lsxis 22738 

( 1 1 t h  C i r  Z O O S ) .  

The t o t a l i t y  of the above f ac to r s  j u s t i f y  applying New York 

law and, since dlefmdants do not dispute t h a t  plaintiff followed 

the procedural requisites of New York'g Lemon Law, dimmissal of 

the first and second caueras of a c t i o n  against the manufacturer is 
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denied.  

The purchase agraammnt also contains a disclaimer of 

warranties, express or implied, except t o  t h e  extant provided f o r  

in a separate docmmnt. 

identify any express o r  implied warranties f o r  the car. 

it i a  undisputed t h a t  the car has been repaired without any cost 

to him. Since plaintiff has failed to controvert defendants' 

motion a e s k i n g  dismissal of these claims, the third and fourth 

c a u m s  of action are d i m i s s e d .  

In opposition, p l a i n t i f f  ha8 f a i l e d  t Q  

F u r t h e r ,  

MWA ''creates no additional bases for liability b u t  allows a 

customer to recover damages under existing s t a t e  law, and 

a t to rmyf i  fees." Diez v Paragon Motors of Moodside, Inc. 424 F 

Supp 2d 519, 540 (ED NY 2006). Since it provides no additional 

bases for liability and plaintiff has also f a i l e d  to address 

defendants' motion on this claim, the f i f t h  cause of action is 

dismissad. 

Based upon the above, defendants# motion for summary 

judqmnent of d l m i s s a l  is granted t o  the extent t h a t  t h e  action 

is dPnmiesad as against MB and the third, f o u r t h  and f i f t h  C ~ U B Q S  

of action are dismissad  as against t h e  manufacturer and is 

otherwise denied. 

W h  

It is therefore 

OWmRED that the motion to dismias the complaint againat 
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Mercedss-Mnz Manhattan, Inc. is granted and the complaint is 

severed and dismiBeed against said defendant with costs and 

disbursements as taxed by t h e  C l e r k  of t h e  C o u r t  and the Clerk is 

directed to enter  judgment  accordinglyi and it is f u r t h e r  

ORDERED t h a t  t h e  motion of Mercedes-Benz USA, LLC is 

granted t o  the e x t e n t  of dismissing the t h i r d ,  

causes of action and ia o t h e r w i s e  denied; 

f o u r t h  and fifth 

and it is f u r t h e r  

ORDERED t h a t  t h e  action shall continue as to the first and 

second cauee8 of action as against defendant Mercsdas-Mnz USA, 

LLC; and it is further 

ORDERED t h a t  within 30 days of e n t r y  of t h i s  o r d e r ,  

defendant Mercedes-Benz Manhattan, Inc.  shall serve a copy upon 

all parties, w i t h  n o t i c e  of e n t r y .  
1 

Dated: S / i ~ 1 2 0 1 0  
H /  

Hon.voris Ling-Cohan, J .S .C .  

J:\Summary Jud~snt\ceradini,atercedss.wgd 
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