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Petit io ne r, 

For a Judgment Pursuant to Article 78 
of the CPLR 

- against - 

Andrew M. Cuamo in His Capacity as Attorney 
General of the State of New York, 

DECISION, ORDER 
AND JUDGMENT 

Index No. 114191/09 

l ’ h i u  I S  R CPLK Article 78 prmxediiig commenced by petitioner Okslen Acupuncture P.C. 

(“Okslen” 01’ “petitioner”) seeking, pursuant to CPLK 7803 ( l ) ,  H judgment compelling respondent, 

Andrew M. Cuomo, in his capacity UY Attorney General of the State of New York (“Attorney 

General”), lu invcvtigatc und, if necessary, prosecute the National lnsurancc Crirnc Bureau (“NICB”) 

for the NIC‘H’Y alleged criminal violations of Articlc 7 of the General Business Law (“GBL”). 

Alternatively, pttitioncr sccks a judgmcnt compelling the Attorney Oeneral to order the NICB to 

cease and desist all conduct that falls under the definition of private investigation as defined under 

Article 7, 9 7 1 of the GBL, unless and until the NICB is properly licensed pursuant to GBL’s Article 

7. Respondent ci*oss-rnoves to dismiss the petitio11 on the ground that CPLIi Article 78 may not be 

used to conipel the Attorney General to take action that is within his discretion. 
I f’ 

Rockground 

Petitioner is in the business of acupuncture and maintains a principal place of business in 

New York County. Non-party NICB is a not-for-profit organization which is funded by the 

insurance industry though insurance companies’ membership dues. The NICB, through its 

relationship with various law enforcement agencies, provides its members with investigative 

information, and serves, at times, as an outsource for members’ prosecution needs. The NJCB has 

collaborated with the New York City Police Department, as well as the Attorney General’s office, 

in such investigations. 
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On April 28,2009, petitioner filcd a complaint with the Attorney General, asserting that the 

NICB is not licensed by the State of New York to conduct private investigations, which is in 

violation of GBL Article 7 and, therefore, it is guilty of a class B misdemeanor (see GBL 5 70 [4]) 

which the Attorney General is obligated to prosecute (see GBL tj 85). GBL 85, specifically 

provides that “[~Jriminal action for violation of this article shall be prosecuted by the attomey- 

general, or his deputy, in the name of the pcople of the state ... .” 
In the April 28, 2009 complaint, pctitioner formally requested “that the Attorney General 

enjoin the NICB from performing private investigative activities until the NICB and its ... Special 

Agents are properly licensed” and further, that if the “investigative conduct continues .., that the 

Attorney General prosecute the NICB and its offending investigators as required by law” (see Notice 

of Petition, Ex.“l ‘I). 

The Attorney General did riot respond and this proc.eeding ensued. 

Discussiun 

CPI,R 7803 ( 1 )  governs prweediiigs tn determine “whether the body or officer failed to 

perform a duty enjoined upon it by Inw,” In this C U Y ~ ,  petitioner fluserls that the Atturney Genaml 

failed to perform its duty by negle~ting to prosecute the NTCB for its allegedly improper 

investiycltioii oi’ insurance fraud. Spccifctilly, petitioner claims that thc NICB i.9 not authorized, 

pursuanl to Article 7 of the GRT,, to perform such investigations. 

“While a mandamus is an appropriate rcmedy to enforce the performance of a ministerial 

duty, it is well settled that it will not be awarded to compel an act in respect to which the officer may 

exercise judgment or discretion” (Mdrer- qf Mullen 17 Axelrod, 74 NY2d 580, 583 [1989] [internal 

quotation marks and citation omitted]). Therefore, the petitioner “must have a clear legal right to 

the relief demanded, and there niust exist a corresponding nondiscretionary duty on the part of the 

administrative agency to grant that relief’ (Muller qf Anonymou.~ v C‘ommissioner of Heallh, 2 1 

AD3d 84 1, 842 [ 1 Dept 20051 [internal quotation marks and citation omitted]). 

Respondent argues that the decision to initiate an investigation and criminal prosecution 

under GBL 5 85 is within his own discretion, and that he cannot be compelled under Article 78. 

“[TJhe esseiicc of a District Attorney’s constitutional, statutory and common-law prosecutorial 

authority is the discretionary power to determine whom, whether and how to prosecute [a criminal] 
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matter” (Murrer of f lyno v Hillis, 274 AD2d 008,910 [jrL’ Dept 20001 [internal quotation marks and 

citation omitted]). 

Petitioner argues that the language of the statute mandates prosecution given that the statute 

reads that the Attorney General “shall” prosecute, meaning that no discretion is permitted, and that 

the Attorney General is required to prosecute all cases i n  violation of Article 7. 

The purpose of Article 7 is to protect the public good, and the statute is “to be expounded in 

such n maliner, us that [it] may as far as possible, attaiii the end [citation omitted]” (Shorlen v. 

Mllbunk, I70 M i x  905,906 [ 19391, c$firmed256 AD 1069 1. I ’I Dept. 19391 [interpreting the purpose 

of GBL 6 8  70, 72 - 741). The statute must bc cnnstrucd “as not to advance a private and destroy the 

public interest, but always to advance the public interesl” (Id., at 906 - 907). By it’s terms, GBL 8 
85 designates authority to the Attorney General lo prosecute violations ofArticle 7 “in the name of 

the people ofthe state.” Although GBL 9 85 provides thc Attorney General with exclusive authority 

to prosecute, the court dues not interpret thai statutory grant of authority to impose a mandate upon 

the Attorney General lo prosecute ull violatiuns rekrred to it. 

Article 7 is a regulatory scliernc which vests aiithoi-ity in the Department of State to oversee 

the licensing nrprivate  investigutors. .I-hc. 13epartmcnl’s regiilwtory authority includes thc power to 

licensc private investigators pursuant ICI GBIL $ 7 0 ,  LO set license applicutivn requirements pursuant 

to GBL # 72, to  enforce and investigate any vinln~ions ol‘Arlicle 7 pursuant to GBL 9 73, to receive, 

examine and process license applications pursuant tu  GBL 9 74, to inspect license cards pursuant 

to GBL 9 75, to replace lost license cards GRL $ 76, to record licensees change of business address 

pursuant to GBL Q 77, to renew liccnses pursuant to G13L 3 78, to revoke or suspend license cards 

pursuant to GBL 9 79, to issue pocket cards or badges to licensees pursuant to GBL $ 80, and to 

regulate employees of licensees pursuant to GEL $ 4  8 I and 82 .  While the Secretary of State holds 

regulatory authority under Article 7, the Llepartment of State is not authorized to initiate criminal 

actions for violations of Article 7, as GBL 9 85 reservcs such authority to the Attorney General. 

In the terms ofGBL, 6 85, “in any such prosecutions, the Attorney General shall exercise all 

the powers and perform all duties which the district atlorney would otherwise be authorized to 

exercise or to perform therein.” In general, the District Attorney has discretion over what to 

prosecute, and may refuse to prosecute a complaint (People v Mtika, 72 AD2d 649, 650 - 51 [3rd 
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Dept. 19791; scc also, Mcrlter ofUyno v t l i l l ,  274 AD2d 908,910 [3rd Dept 20001). GBL 9 85 grants 

the Attorney General exclusive prosecutorial powers and duties with respect to violations of Article 

7, including discretion analogous to that the District Attorney would otherwise have to carry out 

prosecutions. 

In sum, we hold that although the Attorncy General’s authority under GBL 85 is exclusive, 

any determination concerning prosecution oi’ an alleged violation of Article 7 remains within the 

Attorney General’s discretion. Accordingly, this Article 78 proceeding in the nature of mandamus 

to compel will not lie (see, Mutrer ofAnonyrnous 1’ Commissioner of Health, 21 AD3d at 842). 

Based on the foregoing, the petition is denied and the cross motion is granted. 

In light of this decision, the court need not reach the remainder of petitioner’s arguments. 

Conclusion 

Accordingly, i t  is 

ORDERED and ADJUDGED that thc pctition is denied and the proceeding is dismissed; 

and it is further 

ORDEKED thal the respondent’s cross motion to dismiss is granted; nnd it is further 

ORDERED that thc Clerk shall enter judgment accordingly. 

‘I’his constilutes the decision, vrdcr und judgment of the Court. 

DATED: March 24,2010 ENTER: 

0. PETEKSHERWOOD 
J. S.C. 
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