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RALPH BRANNON, 

Petitioner, 

For a Judgment Pursuant to Article 78 of the Civil 
Practice Law and Rules in the Nature of Mandamus 

- against- 

NORMAN GOODMAN, 

I. . .- 

Index No.: 1 15662/09 

Submission Date: 2/24/10 

DECISION AND ORDER 

For Petitioner: 
Mayne Miller 
35 Meadow Street, Suite 213 
Brooklyn, NY 
P.O. Box 8050, G.P.O. 
New York, NY 10116 

For Respondent: 
Andrew M. Cuomo 
New York State Attorney General 
120 Broadway 
New York, NY 10271 

Phyllis M. Mlngione, Esq. 
60 Centre Street, Room 16 1 
New York, NY 10007 

Papen considered in review of this article 78 proceeding: 

Petition, .................... 1 
Aff in Opp . . . . . . . . . . . . . . . . .  - 2  
Reply Aff. . . . . . . . . . . . . . . . . . .  . 3  

HON. SALIANN SCARPULLA, J.: 

In this Article 78 proceeding in the nature of mandamus, petitioner Ralph Brannon 

((‘Brannon’’) seeks a judgment compelling respondent Clerk of the Court Norman Goodman 

(Woodman”) to accept for filing a hybrid actiodproceeding under one index number in New 

York State Supreme Court. 
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Brannon attempted to file a complaintlpetition, notice of petition, and summons as a 

hybrid actiodproceeding under one index number in New York State Supreme Court. 

Goodman would not file the pleadings under one index number, informing Brannon that a 

hybrid actiodproceeding could not be filed in New York State Supreme Court. Although 

Brannon disagreed, he filed the complaintlpetition solely as a petition pursuant to Article 78 

under Index No. 1 12004/09 in order to prevent the expiration of the statute of limitations for 

certain causes of action alleged therein. Brannon then sent a letter dated August 3 1,2009 

to Goodman and Chief Deputy Clerk JmeS A. Rossetti seeking permission to file the hybrid 

actiodproceeding. He alleges that he received no response to his letter. 

Brannon now commences.this Article 78 proceeding in the nature of mandamus 

seeking a judgment directing Goodman to accept for filing Brannon’s summons and 

complaint under Index No, 112004/09, already assigned to his petition, on the ground that 

New York courts have repeatedly affirmed the ability of a party to commence a hybrid 

actiodproceeding . 

In opposition, Ooodman argues that CPLR $304 does not allow for the filing of a 

petitiordcomplaint as a hybrid actiodproceeding under one index number, rather, Brannon 

was required to purchase two separate index numbers, one to commence an action and one 

to commence a proceeding. 
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Article 78 relief in the form of rnan&mus to compel the performance of a ministerial, 

nondiscretionary act may be granted only where apetitioner establishes a clear legal right to 

the relief requested. See Matter of Council of City of N.Y. v. Bloomberg, 6 N.Y.3d 380 

(2006). The act sought to be compelled must be based upon a specific statutory authority 

mandating performance in a specified manner. See Savastano v. Prevost, 66 N.Y.2d 47 

(1985); Matter of Highland Hall Apts., LLC v New York State Division of Housing ana‘ 

Community Renewal, 66 A.D.3d 678 (2”’ Dept. 2009). Here, while Brannon argues that 

Goodman, 89 County Clerk, is required by law and court precedent to accept his hybrid 

actiodproceeding for filing under a single index number, he fails to point to any specific 

statutory authority mandating such performance. Moreover, Brannon fails to establish that 

he possesses a “clear legal right” to file his pleadings under a single index number as a hybrid 

proceeding/action. 

CPLR 6 103(b) provides that “all civil judicial proceedings shall be prosecuted in the 

form of an action, except where prosecution in the form of a special proceeding is 

authorized” and CPLR 8304 states that “an action is commenced by filing a su~fnom and 

complaint or summons with notice in accordance with rule twenty-one hundred two of this 

chapter. A special proceeding is commenced by filing a petition in accordance with rule 

twenty-one hundred two of this chapter.” The CPLR plainly explains that judicial 

proceedings shall be commenced as either an action or a special proceeding and sets forth 
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the different method for commencing each. There are no CPLR provisions or any other 

statutory provisions relating to a hybrid proceeding/action. The CPLR “does not allow civil 

judicial proceedings to be prosecuted as both m action and a special proceeding.’v Matter of 

Powell v. City ofNew York, 16 Misc. 3d 11 13A, *4 (Sup. Ct. N.Y. Co., 2007). 

Brannon argues that CPLR 5 103(c), which states, “a civil judicial proceeding shall not 

be dismissed solely because it is not brought in the proper form, but the court shall make 

whatever order is required for its proper prosecution,” gives the court discretion to accept for 

filing a lawsuit in improper form. However, this section of the CPLR addresses the court’s 

power to accept and/or convert a previously commenced action or proceeding which was not 

brought in proper form. It does not, however, grant permission to a party to commence suit 

in an improper form nor does it grant permission to the courts to accept for filing a lawsuit 

in improper form in the first instance. 

Brannon argues that nevertheless, New York courts have repeatedly affirmed the 

ability of a party to commence a hybrid actionlproceeding. In the cases cited by Brannon to 

support his argument, and in cases discovered through court’s own research, hybrid 

actiondproceedings have been commenced and maintained only where a party is seeking 

Article 78 relief along with closely intertwined declaratory judgment relief. See e.g. Matter 

of Crown Communication Naw York, Inc. v. D.O.T., 4 N.Y.3d 159 (2005); Matter of 

Schwarflgure v. Hartnett, 83 N.Y.2d 296 (1994); Perry Thompson Third Co. v. Ciw ofNew 
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York, 279 A.D.2d 108 ( ld Dept. 2000); Heimbach v. Mills, 54 A.D.2d 982 (2nd Dept. 1976); 

Matter of Powell v. City of New York, 16 Mix.  3d 1 1  13A (Sup. Ct. N.Y. Co., 2007). 

Here, in his proposed complaintlpetition, Brannon asserts eight causes of action, 

including defamation, malicious prosecution, and discrimination. He also seeks a judgment 

declaring Civ. Service L. $76 unconstitutional and seeks Article 78 relief, alleging that a 

determination reached by the Civil Service Commission against him should be annulled. 

Clearly, Brannon's proposed hybrid actiodproceeding differs substantially from those 

previously contemplated by the New York courts, which were only commenced by parties 

seeking Article 78 and declaratory judgment relief. Brannon's proposed hybrid 

actiodproceeding would require much more extensive discovery and the interests of the 

parties would be better served if his claims were brought in a separate plenary action and 

special proceeding under two separate index numbers. As such, this court will not direct 

Goodman to accept Brannon's hybrid pleadings for filing. 

In accordance with the foregoing, it is hereby 

ORDERED and ADJUDGED that the petition of Ralph Brannon is denied and the 

Article 78 proceeding is dismissed. 

This constitutes the decision and order of the Court. 

Dated: New York, New York 
Marchdq ,2010 
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