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SUPREME COURT OF THE STATE OF Nl3W YORa 
COUN'TY OF NEW YORK : IAS PART 55 

In the Matter of 
X - - - - - - - - - _  - - - - I C - - - -  

the Application of 

EVE- BROWN, 

-against- 
Peti tioner, INDEX NO. 113658/08 

BOARD OF EDUCATION OF THE CITY 
SCHOOL DISTRICT OF THE CITY OF N E W  
YORK; and JOEL I. KLEIN as Chancellor of the 
City School District of the City of New Ywk, 

Respondents, 

For an Order and Judgmen 
Article 78 of the C i v i l  

In this Article 78 proceeding, petitioner seeks an 

order and judgment: (5) declaring that respondents' 

unsatisfactory annual performance rating of petitioner for the 

2007-2008 achool year and petitioner's subsequent discontinuance 

were in bad Eaith, arbitrary, capricious, and committed in gram 

error; (ii) declaring that resgondenta acted in bad faith,  were 

arbitrary and capricious and committed gross 0rror when they 

rated petitioner unsatiafactory in contravention of the 

established policies, proctpdurcs, laws, and regulations regarding 

the ra t ing of pedagogical employees; (iii) declaring that 

respondents acted in bad faith, were arbitrary and capricious and 

committed gross error when they discontinued petitioner's 

employment a8 a result of the aforementioned unsatisfactory 
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rating; and, (iv) directing respondents to reverse the 

unsatiafnctory rating and change petitioner’s rating for the 

2007-2008 school year from ‘unsatisfactory’ to Iaatisfactory‘ a d  

to reinstate petitioner to h i s  former position, together w i t h  

back gay, reasonable attorneys’ fees, costs, and disbursments. 

Petitioner was formerly eqploysd by the New York City 

Department of Education (.DOE;”) as a mathematics teacher a t  

Middle School 326 (“MS 326”) in Mahattan. He antared his third 

year of probationary sendee at the start of the 2007-2008 school 

year. 

Principal Sharon Weisebrot. By detailed letter dated October 2 9 ,  

2007 (Answer, Ex. 11, Principal Weimbrot advised petitioner that 

she found his leason to be unsatisfactory and stated the reason8 

for her finding. 

by Assistant Principal Marcoa Bausch, 

 una 10, 2008 (~nswer, EX. 41 ,  Aasiertant Principal Bauslch advised 

petitioner that he found the lesson to be unstatisfactory and 

stated the reasons for his finding. Both letters were 

countersigned and responded to by petitioner. 

On October 2 4 ,  2007 his math class was observed by MS 326 

On June 6, 2008 petitioner‘s class was observed 

By detailed letter dated 

On or about June 13, 2008 he received an unsatisfactory 

rating on his Annual Professional Performance Review and 

Report (“APPR*) for the gerioa Auguat 30, 2007 to June 2 6 ,  2008. 

Section 1 of the APPR wa8 left antirely blank (see, gatition, Ex. 

A ) ,  and no documentation was attached to section 4 of the APPR 
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(Id-). 

the following handwritten comments: "One out of every four 

children in your classes =re Level 1. 

grade Level 1's revealed that about 73% of the sixth graders with 

Level 1 ' 8  were in your math classes" (Id.). 

The "Additional Remarks" section of the APPR contained 

An analysis of the sixth 

By letter dated June 13, 2008 Community Board District 

6 Superintendent Martha Madera and Principal Weiasbrot infcrrmed 

petitioner that they denied his  Certificate of Completion of 

Probation ("certification") and that he had a right to appeal 

their determination gursuant to the review procedures @et forth 

in the DOE by-laws. On or about June 24,  2008 petitioner 

appealed his D rating and d h x m t h u a n c e  to the W E  Off ice  of 

Appeals &md Rsviews. 

A Chancellor's Conunittee hearing wag thereafter 

conducted pursuant to the DOE by-laws. 

Chancellor's Committee issued its report and unmimouely agreed 

with the recornendation to deny petitioner certification. 

letter dated September 22, 2009, Superintendent Madera informed 

getitioner that she had received the Chancellor's Committee 

Report and reaffirmed petitioner's discontinuance. Thier 

proceeding, which had been grmaturely commenced in October 2008 

(grim to a final ahiniatratfve determination) and thereafter 

stayed by a *so-ordered' stipulation dated November 26, 2008, was 

then restored to the court's motion calendar. 

On September 16, 2009 the 

By 
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L 1 Petitioner contends that respondents' determination to 

issue a U rating to him and to terminate h i s  services w a s  

arbitrary, capricious, erroneous, made in bad faith and in 

violation of resgondents' rules and regulatione because the 

d e t e d n a t i o h  was unsupported by documentation in his personnel 

f i l e  as required by the DOE Division of Human Resourcee "Rating 

Pedagogical Staff Members" Handbook (the "Rating Handbookm) and 

Section 4 of his  APPR, and improperly based entirely on student 

t e s t  scores. 

Petitioner cites the eight "Characteristics o f  mod 

Teaching" set forth in the Ratings Handbook (Petition, Ex. C at 

2-3) and notes that no mention ie made of student t e a t  @cores. 

According to petitioner, test  scores are an impermissible 

consideration in rating a teacher. 

In opposition, reapondents first contend that 

petitioner was a probationary employae, and could rightfully be 

tanninateti at any time and for any reason absent a 

constitutionally imgermiaafble gurpoae, violation of a statute, 

or bad faith (see, a .g . ,  Frasier v Board of Education Of C i t y  

School Distrfct of Cdty of New York, 71 NY2d 763, 765 119981) 

They then argue that their determination WUB rational bacausas it 

was based on t w o  unrttatiBfactory lesson reports which were 

received, and respond~d to, by petitioner. 

Respondents also argue that the Rating Handbook Ss not 
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. > .  

a regulation, but rather Barnes as an aspirational guide to 

rating officers; one of the "Characteristics of Good Tsac4ing" in 

tho Ratinge Handbook is aPrarnotes Positive Student Learning 

Outcomes" which allows t e a t  scores to be consi&ered, as a measure 

of those 'Loutcomes;" and, the fact  that Sections 1 an8 4 of 

petitioner's APPR were left blank "because Principal Weiasbrot 

did not realize she had to complete those sections of the form 

... exalts form over substance and does not impact a substantial 

right" (reepondants' memorandum of law, g 11). 

While it appears that the determination to discontinue 

petitioner's servicea was rationally based, Respondents have 

failed to follow their own mandated procedures. Notwithstanding 

their current position, respondents have previously acknowledged 

that teacher avaluatiom must be conducted in strict coqplianco 

with the procedures set for th  in the Rating Handbook (see Smlth v 

Board of Education of the C i t y  School District the C i t y  of New 

York, 18 Misc 3d 192, 195 [Sup Ct, NY Co, 20073; Budnick v New 

York C i t y  o8p&rmetlt of BdUCUtfOn, 25 M i S C 3 d  1 2 3 5 ( A )  [Sw Ct, MT 

Co, ZOOS]). Furthermore, the Chuneellor is emgowered to 

promulgate such rules and regulations as he may dettarmfne tare 

necessary or convenient (see Education Law § 2590-h, subd 161. 

Those rules and regulations, including spacial circulara issued 

by the Chancellor, are binding upon the W E  (see Lehman v Board 

of Education of the C i t y  School District  of the C i t y  of New York, 
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b . J  82 AD2d 832, 833 t2d Degt 19811). 
The Chancellor’s Special Circular No. 45, attached to 

the Rating Handbook, provides in pertinent part  that ‘Section 1 

(of the APPRI mmt be completed for a l l  grobationasy employees* 

(see resgonaents’ exhibit 12, Appendix I 0 1 I C l  [l], anphasiar 

added). 

gedagogical employes is to be rated satisfactory or 

unsatisfactory by a principal or other appropriate supervisor 

(see petition, exhibit A). 

petitioner’s APPR was left blank (see id.). 

Section 1 contains 23 categories on which a probationary 

It is undisputed that Section 1 of 

Sectfon 4 of the 

APPR states that *[al l1  reconmlendations for discontinuance or 

denial of certification a m t  be accompanied by copies of 

substantiating documentation attached hereto* (see petition, 

exhibit A, emphasis added). 

documentation was attached to petitioner’s ASPR. 

It i o  undisputed that no 
1 

Respondants have disregarded their  own regulations. 

Accordingly, their determination to ihlaue a U rating to 

petitioner and to terminate his 8ervSces wa@ in violation of a 

lawful procedure (see CPLR 7803[3]), ma Petitioner‘s APPR must 

be r d t t e d  to the W E  to be properly cornplated in i t a  entirety 

and resubmitted for review gurauant to the rulea and regulations 

of the DOE, and it hereby i~ 

I 

ADJUDGED and DECLARED that respondents‘ determination 

to issue an unsatisfactory annual performance rating to 
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ORDEUD that this matter is remitted to the DOE f o r  

further proceedings in accordance with t h i s  decision, 

This constitutes thE 

the court. 

DATED: March J y ,  2010 

ENTER 
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