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P l a i n t i f f ,  

- against - 
SAHASTIN P A M B P U M T H  a.k.a P . J .  
SABMTIM AND GWEEMFOIBT SAVINGS BANK, 

Index No. 113910/2004 

Mot. Seq. No. 008 

Defendants. 
X ---------- 13--------*------ ------------ 

P l a i n t i f f  kladhu Nair seeks to dismiss the claim for 

attorneys' fees by defendant Greenpo in t  Mortgage Funding,  Inc .  

a/h/ra Greenpoin t  Savinga Bank ( "GresnPo in t " ) .  

moves, pursuant t o  CPLR 3212, for sunmary judgment on i t a  

counterclaim f o r  attorneys' fees. 

Greenpoint  cross- 

=- 
This is a partition a c t i o n  between co-ownerg of a 

r e s i c l sn t i a l  building l oca t ed  a t  4026 Bronx Boulevard, Bronx, N e w  

York (the "subject premises"). P l a i n t i f f  and defendant Sabastin 

Parappura th  a/k/a P . J .  Sabastin ("Paragpurath") own the subject 

premises and Greenpoint  is the mortgagee. 

Plaintiff camenced t h i s  a c t i o n  against Parappurath and 

GreenBoint a f t e r  a f i r e  at the subjec t  prmnisets, which loss was 

not covered by insurance. The complaint alleges claims agains t  

Paragpuwath for negligence based on the failure to maintain 

i n s u r a n c e  on the premises, and for partition, 

f u r t h e r  states that Greenpoint is named as a defendant "for 

notice purposes only"  (Complaint, Not of Mot, Exh C ¶lo). 

I 

The complaint 
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Issue waa joined as t o  Greenpoint w i t h  the service of an 

answer aarmrt ing a mortgage lien and a counterclaim for 

a t to rneys '  fees under paragraph 12 of the mortgage, which states, 

in part, t h a t  " [ i f ]  any l a w s u i t  is s ta r ted  I n  connection with 

t h i s  Mortgage, all sums paid by . . .  [GreenPointi f o r  this 

'purpose, including rsasonable lawyers' fees shall be paid by * . .  
[ t h e  Mortgagors] t o g e t h e r  with interest a t  the same rate In t h e  

Note" (Not of Mot, Exh B). The submissions include a sumwry of 

the attorneys' fees claimed by Greenpoint t h rough  A p r i l  30 ,  2009 

(Not of  Mot, Exh G ) ,  and detailed billing reports from t h e  l a w  

firm retained by Greenpoint to represent it in this a c t i o n .  

R a r w u r a t h  answered generally denying t h e  allegations in 

the complaint and asserting counterclaims against plaintiff. 

P l a i n t i f f  now moves t o  dismiss Greenpoint's counterclaim f o r  

a t to rneys '  fees. 

its countsrclaim for attorneys' fees. 

for Greenpoint's counterclaim for a t to rneys '  fees, t h e  claims 

between plaintiff and dlefendant Parappurath would be slattled. 

Additionally, from the inception of this lawsuit, this court  has 

conducted extensive s e t t l e m e n t  negotiations between t h e  parties. 

Greenpoint cross-moves for a m a r y  judgment on 

The cour t  notes t h a t ,  but 

Generally, each party t o  an action must pay ita own 

a t t o r n e y s '  fees, unless an award of attorneys' fees has been 

determined by agreement ,  statute, o r  c o u r t  rule (see RAD V e n t u r e s  
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Corp. v Artukmak, 31 WD3d 412, 414 [2d Dapt 20061 1 .  Fur themore ,  

the right of a mortgagee to recover reasonable attorneya' fees is 

generally recognized if so provided in the mortgage instrument 

and not proscribed by s t a t u t e .  

provision for p a p e n t  of attorneys' fees in a mortgage, t h a t  

provisian will be enforced by the courts (see Levine v 

Inf ide l i ty ,  Inc., 2 WD3d 691, 692 [Zd Dept 20031). 

Where there i s  an express 

Were, it is n o t  diaputed that GreenPoint's mortgage 

constitutes a valid lien on the subjec t  premises and is to be 

satisfied out of t h e  proceeds of any j u d i c i a l  sale (see Tedesco v 

Tedescon 269 WD2d 660, 661-662 [3d Dept 20001) .  As previously 

stated, paragraph 12 of the mortgage provides that, if any 

lawsuit is started ' i n  connection with t h i s  Mortgage," a l l  sums 

paid  by GreenPoint for this purpose, i n c l u d i n g  reasonable 

lawyerat fees shall be paid by t h e  mortgagors, toge ther  w i t h  

i n t e re s t  at the same rate in the Note. However, c o n t r a r y  to 

GreenPoint's a s s e r t i o n ,  this partition action does n o t  constitute 

a lawsuit s t a r t ed  "in connection withE' the rnortgags so as to 

t r i g g e r  its r i g h t  under t h e  mortgage t o  be reimbursed for 

a t t o r n e y s '  feea (see id. at 6 6 2 ) .  Simply stated, t h i s  action 

does n o t  significantly affect GreenPoint'a rights to the premises 

(see id.). 

as a defendant "for no t i ce  purposes only" (complaint, Notice of 

Motion, Exh C, 9110). GreanPoint's arguments t o  t h a  contrary are 

unavailing. 

Wa made clear in t h e  complaint, GreanPoint was named 
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Accordingly, i t  i e r  

ORDERED t h a t  the motion to disrnias the counterclaim for 

a t to rneys '  fees i a  granted; and it is f u r t h e r  

ORDERED that t h e  cross motion for s m a r y  judgment on the 

counterclaim for attorneys' fees is denied; it is f u r t h e r  

ORDERED t h a t  mlaai8 8 8tAwhtimzt m w k  i n  i i h d  

*Am m z t ,  ddm w r & l m m  ahall Sa= ma 4~i1 

10 ofa2mh a . m . ,  ro= 42@, 64 Caza*+ S-k, MY, MY; 2 7 ,  aOlB, 

i t  i s  I t w r t h m  

ORDERED that within 30 days of e n t r y  of t h i s  order,  

p l a i n t i f f  shall ~ e r v e  a copy upon a l l  parties with notice of 

entry. 

Hon. Doris Ling-Cohan, 17. 1. C. 
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