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INDEX NO. 113818109 
UNITED PLANT AND PRODUCTION WORKERS, 
IUJAT, 

Petltionsr, 

- v -  MOTION DATE 2/2/10 

MOTION SEQ. NO. 001 
WILLIAM C. THOMPSON, JR., AS MOTION CAL. NO. 61 

COMPTROLLER OF THE CITY OF NEW YORK, 
and SHEET ASPHALT WORKERS LOCAL 1018 
OF THE PAVERS AND ROAD BUILDERS 
DISTRICT COUNCIL, AFFILIATED WITH THE 
LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, AFL-CIO, 

The followlng papers, numbered 1 to 11 w o n  read on thk Article 78 petltlon 

Notice of Petitlon- Petition - Exhiblta A 4  
Notice of Cross Motlon-Afflrmatlo 
VerMed Answer - ExhlbltsA-F [Afflda 
to 0 

Reply Memo of law 

Cross-Motion: X Yes TT] No 

Upon the foregolng papem, It Is ORDEREDand ADJUDGED that thlo petltion and cross 
motlon to d l s m b  the petitlon aredeclded In accordance with the annexed memorandum 
decision, order, and Judgment. , t{QBq. MBCkjAEL D. STAk!.VAIAPJ 
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Dated: $4ff 
New York, New York J.S.C. 
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Petitioner, 

” against - 

William C. Thompson, Jr., as Comptroller of the City of New 
York, and Sheet Asphalt Workers Local 101s of the Pavers 
and Road Builders District Council, affiliated with the 
Laborers International Union of North America, AFL-CIO, 

Index No. u361812009 

HON. MICHAEL D. STALLMAN, J.: 

In this Article 78 petition, a labor union contests the determination of Comptroller of the City 

of New York with respect to the 2009-20 10 prevailing wage schedules for Asphalt Raker, Tamper, 

and Screenperson, Micropaver, i.e., those who perform asphalt work. The Comptroller cross- 

moves to dismiss the petition. 

BACKGROUND 

Article I, 5 17 of the New York State Constitution declares that 

“[n]o laborer, worker or mechanic, in the employ of a contractor or sub-contractor 
engaged in the performance of any public work, shall be . , , paid less than the rate of 
wages prevailing in the same trade or occupation in the locality within the state where 
such public work is to be situated, erected or used.” 

Labor Law 6 220 implements this constitutional mandate. Labor Law 6 220 ( 5 )  requires a fiscal 

officer to detedne,  mually, the “prevailing rate of wage” no later than 30 days prior to July In of 

each year. For the City of New York, the fiscal officer who sets and enforces prevailing wage rates 
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is the Comptroller of the City of New York. 

Labor Law 0 220 ( 5 )  defines the “prevailing rate of wage” as 

‘%e rate of wage paid in the locality, a hereinafter defined, by virtue of collective 
bargaining agreements between bona fide labor organizations and employers of the 
private sector, performing public or private work provided that said employers 
employ at least thirty per centum of workers, labob or mechanics in the same trade 
or occupation in the locality where the work is being performed.” 

On July 1,2009, the Comptroller published the prevailing rate of wages schedule in the City 

Record. Petitioner’s excerpt of the prevailing rate of wages schedule appears to indicate that the 

Comptroller set the rates of Paver and Roadbuilder-Asphalt Raker, Tamper, and Screenmn, 

Micropaver’ according to the collective bargaining agreement of the Sheet and Asphalt Workers 

Local 101 8 ofthe Pavers and Road Builders District Council, Laborers International Union ofNorth 

America (Local 10 1 Q2 Verified Petition, Ex A. Local 10 1 8 has a collective bargaining agreement 

with the Oeneral Contractors Association of New York for the paving, site and grounds 

improvement, and road building work in New York City, as defined in the collective bargaining 

agreement. See Local 101 8 Answer, Ex N. 

However, petitioner Local 175, United Plant and Production Workers, IUJAT (Local 175), 

contends that it is now the predominant union for asphalt pavers in the five boroughs of New York 

City. Thus, Local 175 argues that the Comptroller should have set the prevailing wage and 

supplemental benefits according to Local 17S’s collective bargaining agreement, the rates of which 

’ Respondent Local 101 8 contends, that “Screenperson, Micropaver” should be 
Y3cretdperson.” The classification is spelled aa it appears in the City Record. 

Since the publication of the prevailing wage rate schedule, Local 10 18 has merged into 
Highway Road and Street Construction Laborers Local 10 1. Because the wage determination at 
issue was made prior to the merger of the unions, the Court will refer to the respondent as Local 
1018. 
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are purportedly two dollars higher than the hourly wages paid to Local 10 18’s asphalt workers. tL 
Th 

DISCUSSION 

The Comptroller cross-moves to dismiss the petition for lack of standing. According to the 

Comptroller, the kgislature permitted only employers to challenge prevailing wage rate 

determinations. In opposition, Local 175 relies upon Justice Lobis’s decision in International Unfon 

of Elevator Constructors Local No. 1 v Thompson, 22 Misc 3d 1136 (A), which rejected this 

argument. 

To determine whether petitioner has standing to seek review of an administmtivo 

determination, the Court must consider three factors: 

“( 1) the interest asserted must be arguably within the zone of interest to be protected 
by the statutory or constitutional provisions sought to be enforced; (2) the 
administrative decision for which review is sought must be shown to have a harmful 
effect upon the party asserting standing; and (3) there must be no clear legislative 
intent negating review.” 

Matter of C@J of New York v Civ Civ. Serv. Commn. * 60 NY2d 436,442-443 (1 983). Here, as 

discussed above, Labor Law Q 220 ( 5 )  (a) requires the Comptroller of the City of  New York to set 

annually the prevailing wage rates of workers, laborers and mechanics on public works for the City 

of New York. Labor Law 8 220 (6) provides, in pertinent part, that “[alny employer may contest a 

determination by the fiscal officer under paragraphs a and c of subdivision five of this section.” 

“That the Legislature has the right, its action otherwise being valid and constitutional, to limit 

the right of appeal or review, is too well settled tonbe the subject of any doubt.” People ex rel. 

Crane v Hahlo, 228 NY 309, 317 (1920). Here, ag the Comptroller indicates, the Legislature 

permitted only an employer to contest the prevailing wage rate determination, not labor 

organizations, 
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“[Tlhe specific mention of one person or thing implies the exclusion of other persons 
or thing. As otherwise expressed, where a law expressly describes a particular act, 
thing or person to which it shall apply, an irrefutable inference must be drawn that 
what is omitted or not included was intended to be omitted or excluded.” 

J d 
J r j & t  

McKinney’s Cons Laws ofNY, Book 1, Statutes § 240, Comment, at 412. Thus, the Legislature must 

have intended that labor unions not be permitted to challenge prevailing wage rate determinations. 

Local 175 points out that Justice Lobis rejected the lack of standing argument in 

International Union of Elevator Constructors Local No. 1 v Thompson (22 Misc 3d 1136, supra). 

There, the International Union of Elevator Constructors Local No. 1 (Local 1) challenged tho 

prevailing wage determination of the C~mptmkr ,  who wed the rates s t  forth in the collective 

bargaining agreement of Local 3 of the International Brotherhood of Electrical Workers (Local 3). 

Justice Lobis rejected the argument that Local 1 lacked standing to challenge the 

Comptroller’s determination of the prevailing wage rates. Justice Lobis reasoned, “Local 1 has 

standing, since it is challenging the determination by the Comptroller that Local 3 is the predominant 

union; Local 1 is not bringing a private right of action for violation of Labor Law 8 220, for which 

it would not have standing.” International Union ofElevator Constructors Local No. 1,22 Misc 3d 

1136, at * 5 .  

This Court declines to follow Justice Lobis’s decision. “Calculation of the prevailing rate 

entails a two-step process. First, the Commissioner must classify the work by assigning the task 

performed by an employee to a specific trade or occupation. Second, the Commissioner must 

ascertain the prevailing rate for that trade or occupation in the relevant locality.” Lanhy v State, 6 

NY3d 49, 54 (2005)(internd citations omitted). The determination of which union’s collective 

bargaining agreement may be used to set the prevailing wage rate is part of the second step of the 
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process. It is not a determination that is independent of this two-step process, which would thus, in 
, I  L,: :@yp $ 

itself, be subject to judicial review. Thus, a determination of which union is the “predominant union” s,: . 

far the prevailing wage rate would not be a final determination in and of itself 

Justice Lobis apparently believed that, in ascertaining the prevailing rate for that trade or 

occupation, the Comptroller necessarily chose the collective bargaining agreement of the 

“predominant union,” Le., the union which was the most members of the particular trade or 

occupation in question. However, this Court would like to note that “Labor Law 4 220 is silent as 

to the means of determining which prevailing wage rate should apply where, m here, the tmk in 

question is covered by more than o m  collective bargaining agreement.” Matter oflvew York Tel. 

Co. v New York State Dept. of Labor, 272 AD2d 741, 744 (3d Dept 2000). In d e W g  the 

“prevailing wage rate,” Labor Law 6 220 ( 5 )  requires only that the employers represented in the 

collective bargaining agreement employ a minimum of 30% of “the workers, labors or mechanics 

in the same trade or occupation in the locality where the work is being performed.” Nothing in the 

statute expressly requires the fiscal officer to set, as the prevailing wage rate, the one collective 

bargaining agreement that covers the greatest percentage of workers in the locality. 

This Court also disagrees with Justice Lobis’s reasoning that the sole test of whether a party 

may challenge the Comptroller’s prevailing wage determination must be based on whether that party 

is asserting a violation o fhbor  Law 6 220, Le., that the workers were not paid the prevailing rate 

of wages. Labor Law 0 220 (6) grants an employer the right to challenge a prevailing wage rate 

determination. In doing so, the Legislature did not confer upon the employer a private right of action 

for a violation of Labor Law 6 220. On the contrary, in a common scenario, the employer is 

contesting the Comptroller’s prevailing wage rate determination because the Comptroller has 
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determined that the employer has not paid its workers in accordance with the prevailing wage rate 
I &%?t 

* ,I I schedule. See e.g. Matter of Lantry, 6 NY3d 49, supra (during an audit, the Commissioner 

concluded that the employer should have paid the prevailing wages of ironworkers). Thus, in s d  

a scenario, the challenge to the,Comptroller’s determination is a defense to the Comptroller’s 

determination that the employer has violated the statute. 

Vesting the right to contest the prevailing wage determinations in an employer, rather than 

in labor organizations, comports with the concerns of the standing doctsine. As Local 1018 points 

out, the employers that me parties to Local 175’s collective bargaining agreement would bc 

contractually required to pay according to the schedule established in. Local 175’s collective 

bargaining agreement, the rates of which are higher than those in the schedule that the Comptroller 

promulgated. Local 175’s challenge really concerns only those situations where an employer is not 

a party to Local 175’s collective bargaining agreement. Thus, it is not necessarily true that Local 175 

would suffer injury in fact fiom the Comptrollor’s prevailing wage rate determinations. Because the 

injury in fact to Local 175 would occur (if at all) only where an employer is not a party to its 

collective bargaining agreement, then it would make sense to examine the challenge to a prevailing 

wage rate determination fiom the perspective of the employer, not of labor organizations. 

Therefore, petitioner does not have standing to challenge the Comptroller’s prevailing wage 

rate determinations. Because petitioner does not have standing, the Court does not address the 

arguments of whether Local 175 or Local 10 18 is, in fact, the “predominant union,” Le., the union 

that has the most members. 

CONCLUSION 

Accordingly, it is hereby 
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I 

c 

ORDERED that cross motion by respondent William C. Thompson, Jr., as Comptroller of 

the City of New York is granted; and it is further 

ADJUDGED that the petition is denied and the proceeding is dismissed. 

Dated: March ENTER: 

J.S.C. 
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