Cohen v Medical Malpractice Ins. Pool of N.Y. State

2010 NY Slip Op 30767(U)

April 5, 2010

Supreme Court, New York County

Docket Number: 114857/06

Judge: Joan B. Lobis

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




r&wNEiT 4712010

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

-present: _Joav @ Lopy —— , ~ PART___
| 6 \/’qr’gnq | C—OMW - 'mnlxnlo. ”qm /06

| NWQQ\ .Mq \pm(:(_“QQ D'LS MOTION OAL. NO.

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

g

MOTION DATE _[lfilﬂ
MOTION 8XQ. NO. _ |

FOR THE FOLLOWING REASON(S):

. ‘ : .
The following papers, numbered 1 to _ﬁ were read on this motlon to/for W

Notige of Motion/ Order to Show Causs — Affldavits — Exhlblu i 7 '&2 .
Answering Affidavits — Exhibits _ 1. 3-Z»

Replying Affidavits

Cross-Motion: ] Yes I'__‘ﬂ/N_o

Upon the foregoing papers, it Is ordered that thls motion

") oy Poraon o .
¢ o R WWM

' MOTION DECIDED IN ACCORDANCE WITH
ACCOMPANYING DECISION AND ORDER

Dated: | L// ?//O : : ' '

‘ L o © AS.C
Cheok ohe: 2 FINAL DISPOSITION " NON-FINAL DISPOSITION
Check if appropriate: ' DO NOT POST




[* 2]

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
SHARONA COHEN, *

| Plaintf, Index No.: 114857/06

- against - | Decision and Order

MEDICAL MALPRACTICE INSURANCE POOL OF
NEW YORK STATE, ANDREW GARDNE .
JOEL MOSKOWITZ, M.D., CORINTHIAN
P.C., CCC INSURANCE CORPORATION
INSURANCE COMPANY, LTD.,, ,W:.,

Defendants.

JOAN B. LOBIS, JS.C.

Motion Sequence Numbers 003, 004, 005, 006, and 007 are hereby consolidated for
disposition. In Sequence 003, plaintiff Sharona Cohen moves for an order granting her summary
judgment against defendants CCC Insurance Corporation and CCC Insurance Company, LTD.
(collectively “CCC") and declaring that CCC is obligated to defend and indemnify plaintiff in the
action entitled Margulies v. Gardner, New York Supreme Court, New York County, Index Number
100648/06 (the “Margulies Action”); striking defendant Joel Moskowitz, M.D.'s answer for failing
to appear for an examination before trial (“EBT") or compelling him to appear for an EBT; striking
dofendant Andrew Gardner, M.D.'s answer for failing to respond to discovery demands or
compelling him to respond; awnrding plaintiff attorneys fees; and for other related relief. In
Sequence 004, CCC moves for an order granting it summary judgment and declaring that it ‘hns no
duty to defend or indemnify plaintiffin the Margulies Action. In Sequence 005, Dr, Gardner moves
for summary judgment dismissal of plaintiff”s complaint on the grounds that there are no material
issues of fact that Ms. Cohen is an independent contractor and not Dr. Gardner’s employ&. and that,
pursuant to BCL § 1505, Dr. Gardner, as a sharcholder and employee of Corlﬁthian OB/GYN, P.C.
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(“Corinthian”), cannﬁt be held vicariously liable for any tortious acts or omissions of other
qnployees of the corporation. In Sequence 006, Dr. Moskowitz moves for summary judgment on
similar grounds as Dr. Gardner's motion in Saquonce 005. In Sequence 007, Corinthian moves for
summary judgment dismissal of the complaint as against it, adopting and incorporating the facts and

arguments set forth in Dr. Moskowitz’s motion in Sequence 006.

This declaratory judgment action was commenced by Ms. Cohen after she was named
as a defendant in the Margulies Action, which is an action for medical malpractice and neﬂigme
against Ms. Cohen, Dr. Gardner, Dr. Moskowitz, Corinthian, and several othar defendants. The
plaintiffs in the Margulies Action allege that the defendants to that action failed to perform genetic
counseling and screening during the .prenatal care that the defendants provided to the plaintiffs and
their child. Ms. Cohen is a genetic counselor who provided certain counseling to plaintiffs in
conjunction with the obstetrical and prenatal care provided to plaintiffs by the other defendants to
the Margulies Action. She did not mamtnin professional liability coverage. Ms. Cohen asserts that
she was an employee of Corinthian, Dr. Gardner, and Dr. Moskowitz. She seeks a declaratory
Jjudgment against CCC that she was a covered employee under an insurance policy issued by CCC
which provides voluntary attending physicians professional liability insurance to Dr. Gardner, a
sharcholder and employee of Corinthian. Ms. Cohen asserts that she is entitled to defense and
indemnification from CCC.

In her capacity as a genetic counselor, plaintiff counseled patients regarding the
benefits, risks, and limitations of amniocentesis. According to plaintiff’s EBT testimony, she
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considered her services akin to those provided b} a receptionist or billing clerk. She did not give
-udvice regarding the tests that patients should undergo; rather, she counseled patients regarding the
tests that would be performed, the genetic markers for which both partners vw\rould be tested, and the
illnesses for which their fetuses would be tested. The physicians were not present duri‘ng the
counseling sessions. Plaintiff would report to the physicians for their review of the genetic
counseling services she provided.

Plaintiff performed her services for defendant Corinthian’s patients at Corinthian’s
offices. She worked out of Dr. Moskowitz’s personal office. Her schedtﬂe was set by mutual
agreement between plaintiff and the physicians. Plaintiff used Corinthian’s tclephone line, and her
appointments were scheduled by Corinthian's office staff. She had discretion to conduct the

- counseling sessions as she saw fit. She used standard genetic questionnaires and prepared her own

information sheets regarding various genetic conditions. These documents were not specific as to
defendant Corinthian. Plaintiff"s hand-wriuen notes were generally prepared 6n blank paper. She
did not utilize any medical equipment during the counseling sessions. For her services, pldnﬁﬁ was
paid on a “per patient” basis by defendant Corinthian; she did not bill patients. She received no
medical or other benefits from Corinthian, including no paid vacation, paid leave or lifc insurance.
The checks she received from Corinthian demonstrate that no payroll taxes were withheld from
payments. Compensation from deMt Corinthian was included on plaintiff’s own IRS forms

under the section entitled “Non-Employee Compensation.” During this period, plaintiffalso worked

for another physician at a different facility and was paid in a similar manner.
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Defendant CCC issued a policy to Dr. Gardner from July 1, 2003 through July 1,

.. 3006, CCCagmedfo“payonbehalfofthelnlmdlllsum:ﬁmtﬂwhumedshallbecomeloﬂly

obligated to pay as Damages because of injury or death to which this insurance applies arising out
ofa Medicsﬁ Incident occurring during the Policy Period.” “Insured” is defined as “the licensed
physician . . . to whom this [coverage] is issued and any Covered Employes of the Insured.” The |
term “Covered Employees” is defined as “any nurse, technician or medical assistant employed by
the Insured while acting within the scope of employment for the Insured and includes a Leased
Worker or a Temporary Worker.” The coverage specifically does not extend to “any physician,
dentist, nurse-midwife, nurse-anesthetist, nurse-practitioner, podiatrist, chiropractor, radiation
therapist, physician’s assistant, specialist’s assistant or acupuncturist employed by (or working as
an independent contractor for) the Insured.” The policy covers medical incidents, defined as “any
actor 6misslon in the rendering of, or failure to render, Professional Services by the Insured, or by
any person for whose acts or omiuiogs the Insured is legally responsible pefformed in the practice
of the Insured’s profession.” “Professional Services” includes, in pertinent part, “medical and
surgical examination and/or treatment of patients” and “medical lecturing, diagnosis, opinion or
advice.” |

After Ms. Cohen was sued in the Margulies Action, she requested
coverage—including defense and indemnification—under Dr. Gardner’s malpractice policy with
CCC. CCC disclaimed coverage. CCC asserts that Ms Cohen is not a “covered employee” of Dr.
Gardner's because she was an independent contractor, not an employee, nor is she a “nurse,
technician or medical assistant,” and therefore she is not an “insured” under the policy. CCC further
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maintains that even if Ms. Cohen is considered an “insured”, the policy only provides coverage for

claims arising out of “medical incidents” and by Ms. Cohen’s testimony, the services she provided

that are the subject of the Margulies Action do not qualify as “medical incidents”.

CCC argues that, by Ms. Cohen’s sworn testimony, the services she provided to-
patients at Corinthian do not fall under the category of “professional services” as defined in the
policy. Ms. Cohen argues that she advised patients about genetic testing and reported the contents
of her interviews to the physicians, so therefore, she provided medical assistance to the physicians

for their patients.

Ms. Cohen testified that her duty as a genetic counselor at Corinthian was to consult
patients regarding the benefits, risks and limitations of amniocentesis. She stated that she could not
see patients unless there was a physician on site. She did not give advice about what tests the patient
should or should not have; rather, she relayed the results of her interview and her recommendations
to'the physician and the physician made the final decision. She gave her patients the facts about
genetic testing, and the patients made their own decisions. She procured the consent for
amniocentesis testing from_ the patlent.‘ She used nd medical equipment. She did not perform
medical examinations, engage in medical treatment, give medical advice, or offer medical opinions.
She did not provide any medical treatment and had no physical contact with the patients aside from
shaking patients’ hands. She did not consider herself a nurse. She testified that there was always
a nurse on staff, and that it was her understanding there were no medical or physician’s assistants
employed at Corinthian,




The definition of professional urvieu is unambiguous in the policy and the term

: munt be given its plain and ordinnry meaning. Bued on her own testimony, Ms. Cohen’s services

do not fall into the category of medical or surglcal examination or treatment. Nelthcr by her own.
testimony, did she provide medical advice, medical opinions, or medical diagnoses. She is equipped,
by her background and education, to essentially gather information. She acted as a means of
communicating the information she gathered by presenting it to the physicians. In the same way a
physician would take a patient’s medical history, the genetic counselor is trained in genetics to
perform this function. However, there is a major distinction between the physician and the genetic
counselor. By her own statements, Ms. Cohon-mny not do anything beyond gathering information
and conveying that information to the physician. She is “non-directive,” j.¢., she provides no direct
advice to the patient about what tests the patient should or should not have; she simply reports her
findings to the physician. While she did “advise” patients on the genetic tests available, she did not
provide what is considered “medical advice™ as defined under the policy; that function was reserved
for the ﬁhysioian. The services Ms. Cohen provided at Corinthian were not professional services as

covered in the CCC insurance policy issued to Dr. Gardner.

Even muming, arguendo, that the services Ms. Cohen provided feil under the
category of “professional services,” thus mﬁnu anact or omission in the rencieﬁng of thosc scrvices
a “medical incident™ covered under Dr. Gardner’s policy with CCC, she would not be considered
an “insured” under the policy. The term “insured” includes the physician to whom the policy is
issued and any “covered employee.” Genetic counselors are neither specifically excluded from

coverage, nor are they specifically included in the definition of “covered employee,” which is defined
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in the policy as any “nurse, technician or medical assistant employed by the Insured . ... .” (Emphasis
added.) Plaintiff maintains that she was an employee of Dr. Gardner, Dr. Moskowitz, and
Corinthian. These three defendants and CCC argue that plaintiff was an independent contractorand .

not an employee,

In general, “the employer of an independent contractor is not liable for injury caused
to a third party by an act or omission of an independent contractor[.]” Lazo v, Mak’s Trading Co..
Inc., 199 A.D.2d 165, 167 (1st Dep’t 1993), aff'd 84 N.Y.2d 896 (1994). The question of whether
someone is an independent contractor or employee is a question of fact concerning which party
controls the methods and means by which the work is to be done. Lazo, 199 A.D.2d at 166. When

the evidence on the issue of control over the work has no conflict, the court may determine the issue

as a matter of law. ]d,; see Greene v, Osterhoudt, 251 A.D.2d 786, 787 (3rd Dep't 1998).

Determining whether a person acts as an employee or an independent contractor is
fact specific (Q'Bricn v. Spitzer, 7 N.Y.3d 239, 242 [2006]), and cannot be stated with
“mathematical precision”. Liberman v, Gallman, 41 N.Y.2d 774, 778 (1977) (intemnal quotes and
citations omitted). “Broadly upealdns. an employee is someone who works for another subject td
substantial control, not only over the results produced but also over the means used to produce the
results. A person who works for another subject to less extensive control is an independent
contractor.” Q'Brien, 7 N.Y.3d at 242.

[T]he critical inquiry in determining whether an employment

relationship exists pertains to the degree of control exercised by the
purported employer over the results produced or the means used to

.-
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achieve the results. Factors relevant to assessing control include
whether the worker (1) worked at his own convenience, (2) was free
to engage in other employment, (3) received fringe benefits, (4) was
on the employer’s payroll and (5) was on & fixed schedule.

Bynog v. Cipriani Group. Inc., 1 N.Y.3d 193, 198 (2003) (internal citations omitted).-‘ Other facts

taken into consideration are whether said individual furnishes his own tools, how payment is made,
and whether taxes are withheld from such payments. Gfeller v, Ruasp, 45 A.D.3d 1301, 1302 (4th

Dep't 2007); Stevens v. Spec. Inc., 224 A.D.2d 811, 812 (3d Dep’t 1996). These factors are not
singularly dispositive, but rather relevant to assessing the extent of control over the worker. Gagen

v. Kipany Prod.. Inc., 27 A.D.3d 1042, 1043 (3d Dep’t 2006).

“An employer-employee relationship exists when the evidence demonatrates thatthe
employer exercises control over the results produced by claimant or the means used to achieve the
results[.]” Inre Hertz Corp., 2 N.Y.3d 733, 735 (2004) (citation omitted).

“The distinction between an employee and an independent contractor

has been said to be the difference between one who undertakes to-

achieve an agreed result and to accept the directions of his employer

as to the manner in which the result shall be accomplished, and one

who agrees to achieve a certain result but is not subject to the orders

of the employer as to the means in which they are used.’ '

Liberman, 41 N.Y.2d at 778 (citation omitted). “[TThe mere retention of general supervisory powers -
over independent contractors cannot form a basis for the imposition of liability against the principal.”
Melboume v. N.Y, Life. Ina. Co,, 271 A.D.2d 296, 297 (1st Dep’t 2000) (citations omitted). ““The
requirement that the work be done properly is a condition juat as readily mquirﬁd of an independent
contractor as of an employee and not conclusive as to either.”” Hartz Corp., 2N.Y.3d at 735 (2004),

citing In re Werner, 210 A.D.2d 526, 528 (3d Dep’t 1994). Rather, when an employer “assumes

ry
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control over the details of the work or some part of it,” the worker is considered an employee and

not an independent contractor. Wright v, Eaplanade Gardens, 150 A.D.2d 197, 198 (1st Dep't 1989).
The focus of this determination is control over the direction of the mode and manner of the work.

There exists no conflict regarding control over the results of plaintiff's work at
Corinthian. She worked without supervision and the results of her work—the pedigree and the

follow-up discussions—were controlled by plaintiff. She was not subject to the orders of Dr.

Moskowitz, Dr. Gardner, or Corinthian, Her hours were set by mutual agrecment between herself
and Dr. Moskowitz. She received no fringe benefits. She was free to engage in other employment,
and did. She was compensated by Corinthian per patient seen. She used ﬁu own standard genetic
questionnaires and prepared her own information | sheets regarding various genetic conditions.
Corinthian did not prévide her with any material for her intqrviews nor were any doctors present.
Plaintiff prepared her own hand-written notes. The fact that she may have used Corinthian's
letterhead to draw the pedigree neither establishes an employment relationship nor raises a material
issue of fact. |

Other factors to be considered are her tax forms, mannerofpay:hmtmd other work
the plaintiff performed. Plaintiff .hacl outside work at different facilities and only worked at |
Corinthian's office once a week. Plaintiff’s name did not appear on the door or letterhead of the
facility. She did not have her own workplace or telephone line but used the office of the physician.
She was paid on a per patient basis, and if there were no paﬁents scheduled for the day, plaintiff
would not come to work. Also, Corinthian did not withhold any taxes from her payments,
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suggesting that she was not an employee. She wasa“1099 worker”. Compensation from Corinthian
was even included on plaintiff's own IRS form under the section entitled “Non-Employee

Compensation,” which supports this contention of her status as an independent contractor.

~ According to her tax documents, Ms. Cohen paid taxes as a “self-employee.” She also deducted -

incidental expenses from her income, such as travel, parking, Internet service, meals, and telephone
charges. While the manner in which the parties treat their business relationship for the purposes of

income taxes is not singularly dispositive on the issue of employment relationships, it is a significant
consideration. Gagen v, Kipany Prod.. In¢., 27 A.D.3d at1043.

Dr. Moskowitz, Dr. Garnder, and Corinthian merely retained supervisory control over
plaintiff’s work. They scheduled plaintiff's appointments and handled billing the patients. Although
she worked out of Dr. Moskowitz's personal office when he was not using it, there was no authority
figure present in the office besides the plaintiff. The fact that plaintiff was permitted to occupy desk
space in Dr. Moskowitz’s office when he himsolf was not using that space, and her use of the phones

and office equipment, does not demonstrate the existence of an employment relationship. See [nre
Interglobal Travel Scrvice. Inc., 156 A.D.2d 849 (3d Dep’t 1989). |

Ms. Cohen also asserts that even if she was an independent contractor, nothing in the
CCC policy precludes coverage for independent contractors, relying on the language of the policy
that a covered employee includes “a Leased Worker or a Temporary Worker.” But, the definitions

of these terms in the policy are unambiguous. A Leased Worker means a person “leased to the

_ Insured by a labor-leasing firm” and a Temporary Worker is a person “who is furnished to the
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}nsured‘to‘ subst
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papers or testimony indicates that Ms. Cohen/was:

‘Temporary Worker.

Accordingly, it is hereby |

ADJUDGED and DECLARED that Sharona Cohen’s work at Corinthian -was in the

nature of an independent contractor and not an employee; and it is further

ORDERED that defendants are entitled to summary Judgmem, dismissing, the

corplaint as against them. The caniplaint ig Hismissed. The clerk is directsd to enter judgment

accordingly.
s requests for relief regarding issues of

Due to the disposition of the case, plaintiff®

discovery have not been considered.

This constitutes the decision, order, and judgment of the court.

Dated: April { ,2010




