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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

a. 

SHARONA C O W ,  

Pllhtiff, Index No.: 114857/06 

- against - - 
MEDICAL MALPRACTICE INSURANCE POOL OF 
NEW YORK STATE, ANDREW OARDNE 
JOEL MOSKOWITZ, M.D., CORINTHUN 
P.C., CCC INSURANCE CORPORATION 
INSURANCE COMPANY, LTD., .4 

Defendants. 
- -T - X  
JOAN B. LOBIS, J.S.C. 

Motion Sequence Numb 003,004,005,006, and 007 are hereby consolidated for 

d w i t i o n .  In Sequence 003, plaintiff Shwona Cohm movw for an order granting her mnnmq 

Judgment against defendants CCC Insunwe Corporation and CCC Insuranw Company, LTD. 

(collcctivcly “CCC”) and deolaring that CCC is obligated to defend and indamif). plaintiff in the 

action entitled New York Supreme Court, New York County, Inhsx Number 
100648/06 (the “Margulies Action”); rtriking dafWant Joel Moskowitz, M.D.’r answer for failing 

to appenr for an examination before trial (“EBT) or compelling him to appear for an EBT; striking 

dofendant Andrew oardnw, M.l).’s amwer for Mllng to twpond to dkovury dsmanda or 

cornpslling him to respond; awding plaintiff a t t o w  feas; and for other rclated ralhf. In 

Sequence OW, CCC m o m  for an odor granting it rmmmary judgment and declaring that it has no 

duty to defend or indemnify plaintiff in the Margullas Action. In Sequence 005, Dr, Oardner moves 

for wmmmy Judgment dfmniasnl of phdflps complaint on the grounds that there arc no material 

issw of fact that W. C o b  is an indupdat wntmctor and not Dr. Oardnar’s mployw, and that, 

pummnt to BCL 0 1 SO5, Dr. -, u a htdwldur and employee of Corinthian OWWN, P.C. 
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(‘TorinWan”), cannot be held vicariously liable for any tortious acta M omldom of other 

employem of h a  corporation. In Seq- 006, Dr. Moskowitz movui for summaryjudgnmt on 

Wlar grounds m Dr. Oardner’s motion in Squotm 005. In Sequence 007, Corinthian movcs fot 

munmnryj~mtdiamissalofthccompldntrs~nstit,~o~ngaadincorporadngthafhc~and 

argumnta set forth in Dr. Moskowitz’s motion in Sequence 006. , 

ThIsd~lstatoryjudgmentactionwascommcneodbyM~.Cohan~~shawasnamcd 

m a defendant in thc Mwulies Action, which is UI d o n  for medical malpractice and nagligancc 

qdmt Ms. Cohen, Dr. Oardnar, Dr. MoskowItz, Corinthian, and several 0th defbndants. Tht 

pMntiffi in tbc Margulits Action allegu that h e  defendants to that action failed to @om genetic 

counwling and screening during the prenatal am that the defendants provided to the plaindffi and 

their child, Ma. Cohan ia a genetic counselor who proddud certain counseling to pldntlffs in 

ConJUllcfion with the obstetrid and prenatal care provided to plaintif€s by tht other &fendants to 

the Margulies Action. She did not maintdn profssaional liability coverage. Ms. Cohan that 

drb wlll an employee of Corinthian, Dr. ctardnar, and Dr, Moskowitz. She sssh a declaratory 

Judgment against CCC that &e was a covered amplop under M inrmrance policy i d  by CCC 

which provides voluntary attextding physicians profasnional liability insurance to Dr. h d n e r ,  a 

drarcholch and cmploycc of Corinthk MI. &hen assorb thnt shu is untitled to &f- and 

Indamnification ifom CCC. 

In her capacity as a genetic counselor, plaintiff counauled patients W n g  thc 

b f i t s ,  risks, and lfmitatiwa of amnimtmis. According to plaintiffs EBT testimonyl ihe 
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c o n s i d d  her d c w  akin to thom providod by a racapdonist or bill iq clerk. She did not give 

advice regding the testa that patients should undergo; ratbtr, she c~unaalad patients rugadfng the 

tmta that would be parfonncd, the gcnudc marbra for W h  both p t m m  would bc tmd, and tha 

ilh- for which their f e w  would bo tad. Thu physicians wurc not prosmt during the 

counrsling d o n s .  Plaintiff would p r t  to the physicians for thair review of the genetic 

counseling d c t s  aha providd 

Plaintiff parformad her sawicca for dahclant Corinthian's patients at Cottathian's 

af€icce. She worked out of Dr. Moskowitz's psrsonal offiw. Her &de waa sut by mutual 

agreement batween plaintiff and the phyticiana Fldntiff d Corlnthian'a telephone line, and her 

appointmunta were schwlukd by CorinWs office staff. She had d i d o n  to conduct the 

counwling masions aa aha saw fit, She w4d strndard g d c  qudonnahw and pmpmud her own 

inf'omwtion sheets regarding variow genutic'conditions. Thaw documents were not spacific as to 

dafmdant Corinthian. Pldntiflps hand-written nota were ganerally prepad on blank pgpcr. Sbe 

did not utilize any medical equipment during the counsslhg -ions. For her wrvica, plaintiff was 

paid on a "pcr patient'' basis by defendant Corlntblan; she did not bill patients. She received no 

did or other benefits hrn  Corinthian, Including 110 paid vacation, paid leave or life hwanw. 

The check she received from Corinthian h o m t r a t e  that no payroll taxa withhdd ffom 

paymantr. Compensation h m  de-t Corinthian was Included on plaintiffs own IRS forms 

w x k  the wction antitlad 'Won-Employee C a n w o n . "  During this period, plaintiff also worked 

for another physidm at a d l h t  fhctlity and was paid in a similar manner. 
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Defendant CCC Issuad a policy to Dr. Chrdnor fhm July la  2003 thw& July 1, 

2006- CCC aped to "pay on behalf of the h u t d  all iurm that tho Insured shall become I& 

&wed to pay am Damagm bscauw of wury or death to which this inmance Mia out 

of 1 M d d  Incident occurring during the Polioy P d d "  " I d n  is d e w  aa llcansad 

physician. , . to whom thlr [coveragu] h h w d  and any Covered Einployea of thc Insured." The 

term "Covarud Employ-'' is &fid m "any nurw, tduhian or medical assirtant mployed by 

tba In#utd while acting within the mp of employment for the h u r d  md i n c l h  n Leased 

Worker or a Trmpotary Worker." The cowage specifically dots not cxtcnd to "any physician, 

dentlrt, nurssmidwif'e, num-m6sthetist, nursspmetitionar, podiatrist, chiroprrdor, radiation 

tharapist, physician'a assirt.nt, spcrrhlid's asdrbrnt or scupuncturist mployd by (or worlrina a~ 

an imlepcndant contractor for) ths hmd" "ha policy covm medical incidents, d4W aa "any 

act or d d o n  in tlw rendering of, or failure to mndura Profasdonnl SerVIcm by the Insutwl, or by 

any pctson for wbow a c ~  or omisrions thc l a s d  is lugally mpodbls p c x f o d  in tlw p d c e  

of the Insured's pmfassion." "Pmfdonal Sarvicd includas, in ptinent part, "medical and 

trprofcll exadnation and/or truntment of padonta" a d  %dad lecturing, diagnodr, opinion or 

adViW." 

AAer Ma C o h  v m  sued in thc hrgultas Action, dw requ4sted 

cowrq+ncluding def- and idamnificati- Dr. Oardnar'a malpractice policy with 

CCC. CCC didaimed coverago. CCC ~S.BW&B that Ms. C o h  is not a "covercd mployea" of Dr. 
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rdntain8 that evun If MI. Cohm is consided m "iruurcd", thc policy only provide8 covmga for 

cldmn arising out of "medical h i d a t a "  and by Ms. Cohen's testimony, the services ahc prwidad 

thrt are the abject of the M@iw Action do not qualify as "medical Incidents**. 

CCC argues that, by Ms. Cohen'r morn tustimony, the wdcm ghe p v i d a d  to 

pationta at Corinthian do not fall under tho category of "pmfassional aarvicm" aa d e w  In the 

policy. Ms. Cohun argua that she advised patiants abut genetic testing and reported tlw con- 

of her i n t d u w  to the physicians, do therufore, &e provided medical assistance to tbc physicisas 

for their patlcnts. 

M8. Cohm tostifled that her duty an a genetic cowlor  at Corinthian w to consult 

patients qprding the banafits, ria and 1imWoar of amnlmtesia Sha &atd that &e could not 

patients unl- there wm a physician on site. sha did not give ndvicu about what tWs tho patient 

ahould or ahould not have; rather, she miayed tho raMllts of her intarview and br recommandations 

toathe physician and the phybian d o  the final decision. She gave her patienta ths fkts abut 

pnetic Wing, and the patient8 d e  their own dedsions. She procured the conwnt for 

amniocentesis tosting ftom the patient. She wu! no medical equipment. Sk did not @om 

medical examinatiom, engage in d c a l  treatment, giw medical advice, or off'urmcdiual opinions. 

Sb did not provide any mudid trestmaat and had no physical contact with tha patients adde fiom 

Wng patiants' hands. Sba did not considar horsalf a nurse. Sha testified that there wag always 

a n m  on staff, and that it wm her u n d s r r w  thm were no medical or phyrician's assimts 

employcd at Corinthian. 
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The definition of profawIonal d c m  ia unsmbiguow in the policy and the tcrm 

ba given its plain nnd ordinary maning. B a d  on her own tdmony,  Ma. Cohun's mmbw 

do not fall into the category of medical or wgIcal examination or tmtmunt. Neither, by her own 

tdmony, did she provide m d d  advice, mudid opinions, or medical di- Sb h equippd, 

by her background and education, to ementidy gather hfomntion. She acted aa a m a w  of 

commudcatina the information she g a t h d  by prawntbq it to thc phydciana In the s m c  way a 

physfcim would taka a patient's mcdicnl history, tho g d c  couMalor iS trainad in 80nsth to 

prform this hction.  HOWW, thwe is a N o r  distinction betwuan tho physician and the 

counselor. By her own &&menta, ME. C o h  may not do anything beyond gathoring Infbrmntion 

and wnvOyIIL0 that information to tho physician. She is "nondirective," is, sha prpvidca t10 direct 

adviw to the patient about what testa tbe patient should or should not have; &e simply reports her 

flndinp to the phydcian W e  she did "advisa" patients on the genetic tasts availabla, &e did not 

provide what is c o d d m d  "madid advicew as dafirrad undw the policy; that hctlon was r e s a d  

for the physidan. Tho m i c w  Ma Cohen providd at Coxinthian were not professional sewices as 

c o d  in thu CCC insurance policy i d  to Dr. ctardnar. 

Even assumine, rrrgrrsndo, thnt tho sorvicss Mt. Cohan provided fell undar the 

cntqoryof"profw~sional a c r v i c a a , " t h u s m s k i ~ n n a c t o r o ~ i o n i n t h t ~ g o f ~ s e r v i c w  

a "medical incident" covemd under Dr. Osrdnet'a policy with CCC, aha would not be considad 

an "irmtrsd" under ths poky. The term "bud" hludas tb physiofan to whom the policy h 

issued and any "wvarcd employeu." o##tic ~unselors am d t h a r  specifically axcludd fhm 

cowrage, nor are they spodfidy inchdcd in the dofinition of "coverad employee," which is dofintd 
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in tho poliuy ae any "nurw, tcohnioian or m d d  miatant nnployrd by the hurud. . . .n (Emphasis 

d&d,) Plaintiff maintains that she wtu an anplop of Dr. Oardner, Dr. Moskowitz, and 

Corinthlm. These three dafencbnta and CCC argue that plaintiff was an independent contractor and 

not an umployec. I 

In g e n d ,  '%he employer of an Mapandant contractor Is not liable for iqjuty auwd 

to a third party by an act or omission of an independant contractor[.JW 

lpEu 199AD.2d 165,167(latDop't 1993),~84N.Y2d896(1994). Thuqudonofwhethcr 

m m n e  I8 an independent contractor or anphyea h a quadon of hut com#ming which party 

controls the methodsand means by which tha work ia to be done. m, 199 A.D2d at 166. Whcn 

the ovidenca on the issue of control ovor the work taw t10 conflict, thc court may dctmniae thc issue 

llil a matter of law. & 

v. 

25 1 AD.2d 786,787 (3rd'Dsp't 1998). 

Determining whathar a p m n  nota u an employee or an indqmdant contractor is 

"mathcmadcal precision". 41 N.Y.2d 774,778 (1977) (internal quota aad 

citations odttd). "Broadly quaking, M employee is someone who works for mother &]act to 

substantial control, not only over the rwults praducad but slso over the means wed to praduca tb 

ruults. A person who works for mother subject to less extumivc control is an indcpmdent 

contractor." O'Brlan. 7 N.Y.3d at 242. 

[Tlhe critical Inquiry in dctmnMng wbethar an employment 
relationship d r t s  pertah to the dcgrw of control exarcbed by tbe 
purported employer over the rarultr producad or the maam used to 
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v. 1 N.Y.3d 193,198 (2003) (intend cftatlons odtld). Other fbcb 

takon into coddoration are whether maid W v i d d  fbmhhua his own tools, how p a t  is d 

and M e r  taxum are withkld h m  mch plrymsnta 45 AD.3d 1301,1302 (4th 

Dsp't 2007); 224 A.D.2d 81 1,812 (3d Dep't 1996). Them Escbrs are not 

aIngularly diapoaidve, but rathar relevant to mscudng tb extent of control over tbc wokw. 

R&& 27 A.D.3d 1042,1043 (3d Dap't 2006). 

employer a x a r c h  control over the raw& producad by claimant or thu meam wed to achieve the 

d t s [ . J "  2 N.Y.3d 733,735 (2004) (citation omitted). 

'The distindon bstw~anan m p l ~  d a n  indqmdmt oontmtor 
has been mid to be the diffmmo bhwm om who mdertmh to 

tu to the murtner in wid& the d t  shall be accompliahad, and one 
who agrw to achieve a c e r t a i n d t  but isnot rmbjcct to tho ordsrs 
of tho employer aa to the mmma in which they are ut&' 

a c h I o v 0 n n ~ d t  a Q d t o ~ t h u ~ o n a  ofhis employer 

ovor fndapandent contmutors cannot fonn a bads br the imposition of liability againet the principal." 

m N . Y .  271 kD.2d 296,297 (1st Dsp't 2000) (citadons omM). *'The 

q h m t  that tba work lm dons properly ie a condition just aa readily required of an id-t 

contractor aa of an unployw and ad comludw m to either,'" 2 N,Y,3d at 735 (ZW), 

e lp re Wpmnr, 210 AD.2d 526,528 (3d Dsp't 1994). Rnthw, wbea aa cmplopr yesmumu 
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control over the details of the work or soma plrt of it,” the worker is considered an mphp und 

mt un indapandant contractor. 1 50 ADA 197,198 (1 at Dep’t 1989). 

Ther fbcw of thh detcnnhtion in control over ths direction of the mode a d  marma of tba work. 

There exist0 no conflict mgadhg control over the rsaulta of plaintiff’s work at 

Corinthi~. Sho worked without ruparvidon and the rwulu of her work-the psdigrm 4 the 

follow..up dhussioncwera controlled by plaintiff. She was not subject to the orders of Dr. 

Mdowltz, Dr. aardnar, or Corinthian. Her hours wuru sut by mutual agrcenmt lmbmn batrslf 

and Dr. Moskowitz Shm m i v d  no Mnfie banaflts. She was fkee to angage In o h  mploymmt, 

and did. Sbu ww companaated by Corinthian pr patient s e a  She u d  her own stsnbrd ganatic 

qumtiotmaires and prapahd hur 04 informath s k i s  @ing various g d c  conditions. 

Corinthian did not provida her with any mahrial for tm Intwview nor were any docton p-t. 

PlrIndff prqmcd her own hand-written nota. Tha fact tbat sha m y  have u d  Corinthian’s 

l ~ t o d r a w t h a p c d i ~ n d ~ a r t a b l i s h a r ~ ~ p l ~ t r a l a d o n s h l p n o r r a t w r a m a t a r i a l  

Other factors to b c o n s i d d m  hortaxf&m mannsrofpaymemtd othar work 

thdr plaintiff performed. Plaintiff had outside work at diffhnt facilities and only worked at 

CWJnthisa’s office once a we&. Plaintiffs numa did not appear on the door or lattartwad of the 

Wlity. She did not have hur own workplace or tulephons line but u8dd the office of the jhydcian. 

She wam paid on a per patient bdr ,  urd if them were no patienb nubcduld for the day, plaintiff 

would not come to work. Also, CorJnthb did not withbold my tax- from her pnytnmts, 
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aqgating that h e  was not an employee. She was a 1099 worker". Compensation &om Corinthian 

rm even included on plaintiffs own IRS form undm the scction entitled "Non-Emphyec 

CompansatIon," which supports this contmtim of har stntw aa an i n d e p h n t  contractor. 

According to her tax documents, Ma Cohen pakl tax- ~II a "dfiemployec." Sha also deducted 

incidental axpama from her income, mwh aa trawl, puking, Internet d c u ,  meals, and tolaphona 

income taxa is not singularly dispositive on the issue of employment relationshipa, it in n dgniflcant 

conaideration. v. w v  P u  27 A.D.3d at1043. 

Dr. Mosko~tz,Dr.Oamdar,andCorinthlaDm~lyrataIn~supsrvisMycontrolov~ 

plaintiffs work. Thuy scheduled pldntifFaappohtmonts andhandled billing the patianta Although 

h worked out of Dr. Moslsowitz's psraonal ofiice when he wam not wing it, therm w u  no authurity 

figure present in the ofkc basider the plaintiff. The fact that plaintiff was pannittad to occupy d#k 

space in Dr. Mo&owitz*n office when he himsalfwm not using that spscq and har use of the phom 

emd ofRw equipmt, docs not demonstrate the drtenca of an employment relatiomhip. 

-vel 156 AD2d 849 (3d Dep't 1989). 

Ma. Cohen also awmb tbmt wun if nhc was an Imlepndent contractor, nothiag in thc 

CCC policy pmludsa coveraga for independent wntflLctQtd, relying on tho languqp of thc policy 

that a c o v d  emplow h c l u h  "a Luawd Worker or a Temporary Worker." But, the &Anitions 

of these tam in tbe policy are unambiguous. A Leased Workw mwns a p s o n  " l d  to the 

. Insured by a l h f i l d n ~  firm" and a Tampotvy W o r k  i8 a person "who is fhmhhd to the 
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This constitutes the dacihn, order, and judptnt of tha court. 

I 
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