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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
II IIIL- -X 
In the Mattm of the Application of 
-1 Montdkz, 

Indox No. 402583/09 
Petitioner, 
b 

Potltioner Rafael MontaRaz, prwedngpips  brings thia spucjal pmeedlngagainst 

thc New York City Housing Authority (‘WYCHA” or the “Authority”) under Article 78 of the 

C.P.LR, seuking to reverse the Authority’s dtrcrmhtion dated July 10,2009. Ha seeks a lca~c to 

the subjact NYCHA apartment, 1408 W8bjtm Avenue, # 19E, Bronx, New York (the “Apartment”) 

as a ‘‘remaining family mcmbct” of Gloria Cnrz, his alltgsd common law wife, Ms Cruz, the tenant 

of record of the Apartment, d i d  on Fcbnrary 27,2008. 

It la undisptcd that petitioner and Ms. Gnu were originally both listed m tenants of 

record of the Apartment. A Tenant Data Summary indlcatm that petitioner was no longer residing 

’ in the Apartment aa of April 2001. Included in the Authority’s papers is a copy of a“to whom it may 

concern” lutter purportedly from Ms. Cruz, &tad March 4,200 I ,  which indkatm that petitioner waa 

no l o w  living in thu Apartment and that was why MB. Cruz was having difilculty paying her rant. 

A accond ”to whom it may concorn” letter, dated March 29,201, indicatca that petitloner was 

residing at a private h o w  on Bmnx aver Avenue with somaom named Wilfred0 Sanchez. 
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Gloria Cruz's apartment", it is sipd by WiIfMo Sppchcz Ma. Cruz subeqwntly d@ a ltaaa 

for the Apnrlmcnt in her name done on May 24,2001. 

Mr. Mane amcrb In his petition that ha went to hurt0  Rlco on May 13,200 1 , 

bccawe his mother WM dying. He states that his wife gave him a letter to sign. The letter is in 

English. He states that he cannot read or write in English, so he did not know what he was signing, 

but he trusted her, Ha aawert~ that on that letter, she wrote that he wlls moving out. He was in pucrto 

Rim for two months. When ha ruturnad, the Apartment was in her name. He ask4 Ms. Cna what 

happened, and she told him that tha letter he signed w89 to remove him from the Icasc. Petitioner 

states that, a few times, ha went to the management officu to request to add himself to the lase, but 

was told that Ma. Cruz had to coma to the office to sign the papers; it is unclw when thac requests 

worm made, He states that Ms. Cruz was hospitalized and vay ill. Mr. Montafk asnats that hc was 

in the Apartment taking cam of Ms. Cruz until she died. He asks to keep the Apartment. He atata 

that he is sick, that he suffars f b m  inaulindependent diabetes, a herniated disc in his back, 

osteoporosis, and high blood presswe. 

Ms. Cnrz did not liat petitioner as a member of hur howhold on her affidavits of 

income from 2003 to 2007. A rent change notice dated Januaty 2008 listad only Ms. Cna m an 

authorized occupant of the Apartmcnt. On or about June 23, 2006, the housing managar intdowcd 

pctitionur ragarding a "185 letter" sent to Ms. Cnrz about an unauthorized p m n  living in the 

Apartment. Management had been notifiod that putitioncr had applid for an Authority apartment 

ush8 the ad- of Ms. Cruz's Apartment a~ hia homu ad*. He stated he did not live with Ma. 

-2- 

[* 3]



Cnrz, and that he was only there temporarily becaw Ms. Cruz is sick and ne& hslp until &a guts 

a home attdmt. The manager advised ptitioner to hirig in, by the following Friday, vdflcatlon 

of hi8 home dclrass. The notes in the tenant intmiaw record also indicnte that the manager also 

gave ptitionar "a temporary pcrmiasion to join the bouschld" to assist Ms. Cruz, althoufi it is  

unclear whather this note rafers to tho form to apply for temporary p h i o n  to join the house, or 

actual parmiasion to join the household temporarily. Regardless, on or about June 24, 2006, 

petidonar nubmltttd a written request for tanpray @don to live with Ma. Cruz He rcqwatcd 

to stay for six months "btcaws the apartment bslonfl to Gloria Cruz" and he had only bwn staying 

with her due to her physical impairment. Petitioner listcd his home address on the form as 2035 

Marmion Avenue, Bmnx, New York (the "Marmion Avenue Addraw"), a d  listed his mlationahlp 

to the tannnt as "fiitnd". The form was signed by petitioner and Ma. Cruz. This requust was 

disapproved by the NYCHA manager on or h u t  November 1,2006, on the grounds that ''no 

documontation submitted. Raphael Mnrtina [sic] part of housahold; OHH 4/01." (Emphis  

in original.) A letter to Ms. Crzlz h m  0. Olenn, the Housing Assistank dated November 14,2006, 

idorma her that permission for ptltioner was disapproved btcawc no documentation was submitted 

that ptitioner was part of the homehold, bccausu he has been out of the household shcc April 200 1. 

On or b u t  February 20,2008, the tenant interview record mfltctJ that ptitioner 

mprlcd to the housing manager that Ms. Cruz WBS in the @ita1 nnd that he sdrd if he could take 

pomasion of the Apartment if she did. He WM told to raturn the noxt day to speak with the a m  

howin@ assistant, Mra. Hamilton, because he was not authorid to live in the Aptmmt. Petitioner 

returned the next day and rn informed that the had of howhold, Ms. Cyuz, would have to come 
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to tb office to request purmissim. Petitioner stated rht was in the hospital and that he did ant know 

when or if sho would be laavhg the hospital. Petitioner aakcd whether he could have th Aprlmcnt 

if Ma. Cnrz pmai awy, and he WBS told no, that he bns no rights to the Apartmnt, and that ha 

would have to v-ta tb Apartment. Ms. Cruz died the following wuek 

. 

In August 2008, petitioner met with thc housing manager in the office to ask to stay 

in the Apartment. It WBB explained to petitionor that ha is not untitled to the Apartment and that he 

would have to wait for the manager's approval. He was also askad to produce the onglnal daath 

On or about November 20,2008, the prujcct manager, Evonne Parker, met With 

pctitionur. The project grievance iummary hdcates that petitioner, tha common law husband of Ma. 

Cruz, was a lessee but moved out in March 2001. He askud to remain in the Apartment. The 

guidelines for an eligible remaining family mumbur were thoroughly axpldnod to petitioner. He 

alleged that he has been residing in the Apartment since Ms. Cnrz paasad away and hss k e n  paying 

the rant on time. He alleged that he had nowhere elat to go. The project manager denied him 

m d n i n g  fatnily member atatus based on the facts that he had b n  out of the howobold aim 

March 2001 and that a supplemental security income (uSSI") award letter, dated August 21,2008, 

was addressed to petitioner at the M d o n  Avenue Ad*. 

Petitioner madu a claim for a m d n i n g  family member gri-ce )wnrlae. According 

to a lettar to patitionor from Victor Homdaz, M q e r  of the Bmnx Mamigemant Dcpartmant, 
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dated Damnbar 4,2008, bastd on that claim, an inf" davanca hearing with the dwdopmcnt 

management w a  completed. The latter indjcatm that the Bronx Management Ihpntment would 

now m i a w  pctitionor's claim, and he waa invited to submit writtan documentation in rmpport of hla 

claim. He w ~ b  informad that ha was entitled to an informal &rievance hawing with Borough 

Managomant. If hu Mlad to schedule the informal M n g  or failad to submit any additional 

documentation by December 18,2008, the claim would be reviewed and ptitiomwould be notified 

In writing of the decision. Petitioner did a p p u  for a review of his remaining family mambar 

grievance. According to a district grievance summary, on or about January 23,2009, Mr. Hernandez 

found petitioner inelidble to enter into a lease with NYCHA far the Apartment b u m  (1) ifhe was 

living in tha Apnrtmant, it was without NYCHA'B written parmission, and (2) NYCHA p d u r a  

-tea that the tenant of rccord must have obtained permission h m  management in writing to allow 

the remaining family mmber to reside in the howhold one yeat. before h d h  did or vacated the 

aparbnmt. 

On or about January 31, 2009, petitioner rcqwstd a formal hearing bafore an 

impartial hearin8 officer. The hearing w scheduled for May 6,2009. The Authority notifiad 

petitiomr of its counterclaims, ahnat ive  defenses, andor defenses: "( 1) C)risvant has not met the 

hearing prurequisites in accordance with [NyCHA's] OrIcvance Procadum, paragraph 9; and (2) 

Grievant is not a Remaining Family Member In wcordance with WYCHA'a] Management Manual, 

Chaptar VII, Section E." The hcaring waa adjourned to Juno 24,2009, to allow petitioner time to 

obtain counsel. However, he pmcudcd on Junc 24. The Authority presented aoctumentaiy 

cvidance that patitionor was not an authorhi occupant of the Apartment. Petitlomr conhncd that 
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he toM the p j w t  management that he was just stayin# in Ms. CIUZ’B apartmant t e m p d y  kcawe 

she was sick He tmtifiad that hc was rccciving his SSI at the M d o n  Avenue Addrass, but that 

he was stayhq at the Aparhllant. He testifid that tha Marmion Avenue Addma is his son’s 

aparbncnt, Hc WBS back and forth botwssn the Marmion Avenue Addrtss and the Apartment until 

about A y p t  2 0 6  when ha complutoly moved out h m  the Marmion Avenue Addrcss. He testified 

that he paid the rent on time, and that if he haa to leave, he would be hard-prad to find an 

afFordnblc apnrtmaL On or about July 10,2009, the Impartial Henring Officer, Joan Pannell, i d  

a disposition that thc grievance was not mstahd, The Hearing Officer found that even had 

pctitioncr bten granted a ruquost for tempomy permission for residence, that pemriwrion would have 

expired upon the tanant’s death. Management could not have approved a quest for permanent 

permission to rcaidt in the Apartment unltss petitiomr s h o d  that he had a le@ relatiomhip with 

the t a t ,  and thu record did not dcmonmte that he had a laad domestic partnonhip with the 

tenant. While ho had baen an authorizad mcmkr of the houschold until 2001, NYCHA’s 

regulations were subsequently amended. Since petitioner did not &ow that hdahould have obtained 

prmiasion for midonce, the Hearing Officer determined that he is not a ramaining farnfly member 

as defined by NYCHA’a mgulations. NYCHA approved the Hatring Officer’s decision in a writtan 

determination of status dated July 22,2009. Thh sptcial p d i n u  followad. 

Petitioner challenges NYCHA’s determination dunying him wccwaion rights to the 

Apartment 88 a remaining family mambar. Tho Authority maintains that patitioncr, at w m  point 

moved out of the Apartment a d  never obtained writtan permhion to rejoin Ma. Cruz’s household. 

Tho Authority fbrther dntains that putitioncr la not within one of tho catqorh of rcldves to thu 
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tmant oligible for permanent pmniasion to join tbs hornhold. Finally, the Authority argue8 that, 

if h d a l  petitioner has btcn residing in the subject Apartment, he M l d  to disclow bls Income to 

NYCHA to calculate th8 amount of rant c w .  

In an Article 78 procaeding, the court's raviaw of an admhistrathc d o n  is limited 

to a dutmination of whether that administrative decision was made in violation of lawful 

procsdures, whether it ia arbitrary or capricious, or whcthur it WM affected by M m r  of law. 

pel1 v. 34 N.Y.2d 222,23 1 (1 974). "The arbitrary or capricious test chiefly 'relates 

to whather a particular ection should have k e n  taken or is justified * * and whether the 

administrative d o n  is Without foundation In fkct." Iri, (citation omltted). A &termhation is 

considered "arbitrary** whan it la made % h u t  sound basis in reuson and is generally takm without 

regard to the facta." Id, The admidstmtivc determination must be aupprted by some d i b l e  

evidence. 

S&, 293 A . D 2  281 (1st Dup't 2002), I y , u  98 N.Y.2d 614 (2002). When NYCHA fdla to 

follow its own guidalima and p m c c d ~ ,  ita decision must be annulled. 300 

A.D.2d. 96'97 (1st Dcp't 2002); 

v. Ny- 18 Mlsc3d 1102(A) (N.Y. Sup. Ct. 2007); 

v. 

56 N . Y . 2  777 (1982). 

Pursuant to the NYCHA occupancy and rCmainin8 family member policy revisions 

of July 11,2003, those persons entitled to ramalning family m b e r  stat\ur include those who 

continuously occupied the howhold and am ori&id tenant family m c m m  persona born to, 

adoptad by, or judicially daclarcd to be tho ward of the tenant of record or an authorized permanent 

family member; or parsons who obtainad written parmiasion for permanent accupanay &om the 
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h o m  manager prior to November 24,2002. Additionally, cartaln other pct.sons may bs odllcd 

to d n i n g  famlly m u m k  m if they have rcccivcd written prmhion h m  the housing 

marqer for permanent accupeney on or after Novcmh 24,2002, lad who thareaAar d n  In 

continuoua mm for not lcan than one ytar prior to the date the tenant of record -tea the 

aparhnant or diw, inoluding certain enumeratd ralativos of tha tunant of rawrd (inc1udi.q dpowt8, 

but not including common law BPOUWS), ragimmd domcstic partners of thu tunant of record, who 

must aubdt a certificate of domestic partnarahip registration, and original M l y  m h n  born to, 

legally edoptod by, or judidally declared to be the ward of the tenant, who movud out and 

subsequently obtaid WrIttm putmission to pcrmanmtly rqjoin the household h m  tbe housing * 

n=aaw. 

It is uncontmtcd that petitioner did not reside continuously in the Apartmant; that he 

left at wmo point; and that Ma. Cruz m the sole tenant from 2001 onward as demonatnttd by her 

I-, income verifications, and rent increase notice. Putitioner may V~IY  well have returned to the 

Apartment to take cam of Ms. Cna in 2006. But, neither temporary nor pamanant pnnhion  for 

ptitioner to m t c r  the household w88 granted. It is troublin# that the Hauing Ofliccr bawl her 

dsciaion, in part, on the fact that there was nothing in the rtcord to show that pdtioner hd a l a d  

domdc partnurship with the tenant, since he was not raprtscntcd by counwl at the M n g ,  ha 

spoke through i a  Spanhh interpreter, and t k c  was no testimony whatnuever in the transcript of thu 

Mng that touched on petitioner’s legal rolationahip to Ma. Cruz Naverthaltss, even if patitiomr 

and MS. Cnrz hrsd a Iegnlly mgnizad relationship, aftw laving thc howhold and b t i ~  Eakm off 

the W k w r  IMW obtained writtan pnnbsion to mido them once again. Since permission 
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to add petitioner as an occupant WBS never obtained, either implicitly or in writing, the court is 

constrained to find that it was not arbitrary and capridow for the Authority to flnd that pdtion8r 

cannot d Ma. Cruz to the Apartmant. -w Y- ’ 48 

A.D.3d 229 (tat Dcp’t 2008) (finding that them is  “no basis to ralIeve petitioners of the written 

parmiasion rcqdrumunt sincothey failed to arrtablish that NYCHA] knew of and implicitly approved 

of h e i r  permanent residency in the apartment.”); Ip re v. New Y m  H o w  

Authoritv. 9 A.D.3d 289,290 (1st Dap’t 2004) (grandchildran of deceased tenant cannot succecd to 

apartment where Mitten permission w a ~  nmer granted); 307 A.D.2d 238, 

242 (1st Dcp’t 2003) (denying Article 78 petition, and flndlng that daughter and her son cnnnot 

s u c d  to father’s apartment where no written requast was ever d e  and permission was not 

obtained). 

The petition is denied and thi~ proceeding is d i s m i d .  This constitutca the dcciaion, 

order and judgment of the court. 

Dated: April <, 2010 
I T  

JOAN B.&OBIS, J.S.C. 
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