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UED 0N411312010 

SUPREME COURT OF THE STATE OF NEW YOliK - NEW YORK COUNTY 
PRESENT: Hon. Doris Ling-Cohan, Justice Part 36 

SALVATORE BRUSCA and EMANUELA BRUSCA, 

Plaintiffs, 
INDICX NO. 109921/09 

MOTION SEQ. NO. 001 
-against- 

ELMONT ESTATES INC., 601 OLD Couwrw 
ROAD COliPORATION d/b/a JOHN’S FARMS, 
JOHN’S FARMS MEAT CORI’., CAPTAIN JOE’S 
FISH COW. and BUSINESS NETWORK 
C 0 NNE C1‘ I 0 N S C 0 MI’ ANY , 

Defendants. - 

The following papers, numheretl 1 - 8 werc considered on this m 

PAPERS NUMBERED 

Notice of MotioidOrder to Show Cause, - Affidavits - Exhibits 

Rcplying Affidavits 7, 8 

1 , 2 , 3  
Answering Affitlnvits - Exhibits 4 

Cross-Motion: [ XI Ycs [ ] No 5,  6 

Upon the foregoing papcrs, it is ordered that this motion and cross motion are decided to the cxtciil 

set h r th  bclow, 

Ikfendants 60 1 Old Country Road Corporation d/b/a Jolm’s Farms, .lolin’s Iarms Meat Corp., 

Captain Joe’s Fish Corp. and Business Nctwork Connections Company (collectively, “Moving 

Defendants”) inwe to changc the vcnue 01 this action from New York County to Nassau County, 

pursuant to CPLR 503. Defendant Elmoiit Estates Inc. cross-moves lor the sanic rclicf. 

Plaintiffs comnicnced this action on or abou.t July 13, 2009 for personal injuries which allegcdly 

occurred following a slip and h l l  accident on December 26, 2006, at Jolm’s Farms located at 601 Old 

Country Road, Plainview, New York. Plaintiffs designated New York County as the place of trial based 

on the fact that at least one of Moving Delendants allcgcdly resides in New York County, given that its 
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principal place of busincss is in New Y d i  County. Uefendants served a writleii demand u r i  plaintiil‘s, as 

set forlh in CP1,li 5 11, to change vcnue, stating that thc vciiue listed in the coniplaint is improper. 

Plaintii‘i‘s did not consent lo change vcnue and dekndants subscquently made the within motion and 

cross motion to change the vcnue of this action to Nassau C-ounty. 

CI’I ,I< 5 10 provides that a court has discretion to change venue when: ( I  j the county designatcd 

is not proper; (2) an iinparlial trial is unlikely in the desigriatcd county; or (3) the convenience o l  

material witnesses and tlic ends of*justice will be promoted by the change. Vcnuc is proper in any 

county where one of thc parties resided whcn the action was commcnccd, and for a corporation, 

residency is defincd as the place where the corporation’s principal officc ic located. C‘PLR I$ 503(a), (c). 

In sccking to change the vcnue of this action to Nassau County, Moving Dcfcndaiits inaiiitaiti 

that none or  the defendants has a principal place of busincss or corporate office in New York County. 

Moving Defendants submit an aff-idavit by Gregg Catalano, who is the President or  Business Network 

Connections Company (which he asserts does business as John’s Farms Meat Corp.) and 601 Old 

Country Road Corporation d/b/a John’s Farms, who states that such corporations do not, nor have they 

ever, inaiiitaiiied a principal place of business in New York County. SLV Gregg Catalano Afi‘at 11 3, 6 

(attached to C’aroline Papadatos Affirmation, Ex11 D). Also attachcd is an affidavit from JoTeph 

Catalano, thc I’rcsident 01. Captain Joe’s Fish Corporation, wherein he states that the corporation’s 

principal place of business is in Nassau County and has ncver been in New York County. See Joseph 

Catalano Aff at 77 2-3 (attached to C’aroliiie Papadatos Affirmation, Ex11 E). Moving Defendants also 

submit a print-out lrom the Ncw York Statc Department of Statc, with rcgard to co-defendant Elrnont 

Estates Inc., to show that its principal place of business is also in Nassau County. See Caroline 

Papadatos Affirmation, Exh I;. 

Elmont Estates Inc. cross-moves for similar relicf, seeking that the action be transferred to 
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Nassau County because none ofthe parties rcside in New Yorlc County. Elinoiit Kstates lnc. argues that 

“[t]hc designation oi‘ County of Ncw York as a placc for Trial is improper, serves 110 purpose, and wou1:l 

result ii i  inconveniencc to the wilnesses hcrcin.” Jodi M. Nycar Affiriiiatioii 11 8. 

Plaintil‘lj: oppose the niolion 011 thc ground that defendant Business Nctwork Connections 

Company’s certificate of incorporation filed with the New York State Sccrctary of State designated New 

Yorlc County as the county in which its principal place of business would be located. 

The location of a foreign corporation’s principal place of business is determined by tlic 

dcsignation of the county in its application for authority to do business. S‘iv Mwko II Culinary h . r t  of’ ” 

A m r . .  245 AD2d 212, 212 (1st Dcp’t 1997); sw irlso NnrJl~. II I ,  0 Xecrlty C ’ o i ’ ~ ) . ,  286 AD2d 130, 132 

(1st llcp’t 2001). Although R corporation’s actual placc of business inay bc locatcd in another county, a 

corporation is bound by its designation in papers liled with the Sccrctary of State as long as such 

designation remains unchanged. See Murko, 245 AD2d at 212. 

Here, defendants fail to demonstrate that plaintiffs cued in coniinencing this action in New York 

County. Dcfendants have not shown that Business Network Connections Company’s certificate of 

incorporation or its initial application for authority to do busincss designate a county other than New 

York County as llie place whcre its principal office would be locatcd. In fact, the Court notes that none 

of tlic parties has subniittcd Rusiiiess Network Connections C‘ompany’s application ibr aulhorily. As 

Moving Dcfciidants are seeking the relief of changing venue, their subniissioiis should have includcd 

sucli document, as it is coiltrolling in terms of determining where venue is proper. 

Although Moving Defendants subinit affidavits by the presidents of the corporations that indicate 

they iicver had principal placcs of busiiicss in New York County (,see Papadatos Affirmation, Exlis 13 

and E), such denials are insufficient to warrant a change in venue, in light of the conflicting evidence 

that shows Business Network Connections Coinpaiiy designated New York County in its filing with the 
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Secretary of Stale (see Stefano A. Filippazzo Aflirmation in Opp, Exh I )  and there is no evidence that 

such designation was ever amciided by statutory method, as provided in Business Corporation Law 8 

1309. Moreover, although thc print-out from the New York State Departrneiit of State lists 601 Old 

Country Road, Plainvicw, New York, in Nassau County, as the address [or the c h i d  executive oi‘licer, 

Gregg Catalano, and the principal executive ollke, as well as the mailing address for service of process 

by the Department of State, such print-nut nonetheless lists Ncw York as the county for the entity, iii the 

geiieral information section. ,Tee id. 

Based 011 the above, Moving Defendants’ motion to change venue is denied and the cross motion 

by Gliiiont Estates Inc. for the same relicf is likewise denied. Furtlicr, in its cross motion and Ih i iand  to 

Change Venue, Eliiioiit Estates Inc. also refcreiices the convenience of witnesses in its arguiiient for a 

change of venue. &e Jodi M. Nyear Affirmation 7 8, Exh B at 9. However, a party moving to change 

veiiuc bascd on the coiiveniciice of witnesses must providc an affidavit indicating: (1) the names, 

addresses and occupations of the witnesscs; (2) the facts to which the witnesses would testify; (3) thc 

witnesses’ willingncss to testily; and (4) how the witnesses would be inconvenienced. S‘ec .Job v Suhnrir 

Leasing Corp., 30 AD3d 159, 159 (1 st Dep’t200h); 0 ’Brim v. Vussar Bros. Ilosp., 207 AD2d 169, 

172-73 (2d Dcp’t 1995). Defendant Elniont Estates Inc. has not provided the required affidavit, as the 

alhmation submitted by its attorncy simply states, without any factual support, that “[tlhe designation of 

County of New York as a placc for Trial , , . would result in inconvciiicncc to the witnesses herein.” 

Nyear Affiriiiatioii 7 8. 

Accordingly, it is 

ORDERED that the motion and cross motion to change venue are denied; and it is further 

ORDERK13 that counsel shall appear for a prclimiiiary coiifcrence on May 7,2010 at 9 3 0  

AM in Room 428,60 Ccntre Street, Ncw York, New York, at which timc an cxpedited discovery 
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schcdule will be set; arid it is further 

ORI3EWD that within 20 days, counsel shall exchange documentary demands (responses, if 

already served); and it is furtlicr 

ORDERED that within 30 days of ciitry oftliis ordcr, plaintiffs shall serve ;1 copy oftliis order, 

with iiotice of envy, on all dekndants. 
, 
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