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lndes Number: 26348-20009 

SUPREME COURT - STATE OF NEW YORK 
C O M M E R C I A L  DIVISION, PART 46, SUFFOLK C O U N T Y  

Proscii t:  H(LN. EMILY P I N E  
I S C  

x .- ____ 
GP:ORGE SINOPODIS and EKATERINI 
KAKI’ETIS, individually and on behalf of all 
others similarly situated, 

Plaintiffs, 

-against- 

Original Motion Date: 
Motion Submit Date: 

1 1- 17-2009 
0 1-27-20 10 

Motion Sequence .: 001 MG 

Attorney for Plaintiff 
Kirby Mchterney, LLP 
Mark Strauss, Esq. 
825 Third Avenue, 16‘h Floor 
New York. New York 10022 

Attorney for Defendant 
Arnold & Porter, LLP 
399 Park Avenue 
New York, New York 10022 

’VICHOLAS COSMO, AGAPE WORLD, INC., 
AGAPE MERCHANT LLC, PREMIUM 
PROTECTION PLAN LLC AND BANK OF 
AMERICA, Y.A., AND JOHN DOES 1-12, 

Defendants. 
x ._._ . - 

ORDERED, that the motion (motion sequence number 001) by defendant, Bank of America, to 

iiyviss ttic C’oiiiplaint, is granted in its entirety and this action is dismissed. 

I his class action arises out of the alleged Ponzi scheme perpetrated by defendants, Nicholas 

t ivxiio ( ”( ‘osmo’.) and his corporate entities, Agape World, Inc., Agape Merchant LLC, Protection Plan 

I c , colicctively known as “Agape”) against the individual plaintiffs. Defendant, Bank of America 

- . l H  1 ’\*.I .  provided banking services to Agape. In the general allegations of the Complaint, plaintiffs 

1 1  icgv rhat I 3  )A “knowingly rendered substantial assistance to the Agape Defendants in the perpetration 

1 1  :11c Ii;tudulent transactions alleged” (Complaint at 76); “provided all of the accounts and affected all 

) I  , I K  triliisactions through which the fraudulent scheme was conducted” (Complaint at 77); b‘knew that 

lit 11‘ lacilitics were being used for transactions that were criminal”(Comp1aint at 78); and “learned of 

I N  11 audulent nature of the Agape Defendants’ transactions by virtue of following its anti-money 

iCiimdcriiig aiid ‘Know Your Customer’ fraud-election procedures” (Complaint at 71 0). 
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1 o m t  I11 and Count IV of the Complaint are asserted against Bank of America for aiding and 

w - t i i i i  ioninion law fraud and aiding and abetting breach of fiduciary duty, respectively. 

: < o t i i i i b  I l l  m d  IV, plaintiffs ailege that BOA aided and abetted the fraud perpetrated by the Agape 

t i w i i m t ~  b! providing all of the accounts through which the allegedly fraudulent transactions were 

Imlii~1cd. loiit its “good name and reputation” for use by the Agape defendants and setting up aphysical 

tc~.c’iic~ ior ‘1 full-time BOA employee in the Agape office. (Complaint at 777). Thus, plaintiffs assert 

1‘11 1 3 0  2 had actual knowledge of the fraud as the BOA employee working in the Agape offices “were 

\ ! l o  11ic ‘K tivities of the Agape defendants”, i he bank records showed the unlawful scheme and the 

&II  t i  -mnneJ 1 aundering procedures would demonstrate that the transactions at issue were not proper 

~i \ i i ic \s  transactions. (Complaint at 778). 

13ml\ of America moves to dismiss the Complaint initially pursuant to CPLR $32 1 l(a)(4) on the 

.ilound that there is another action pending, to wit, a federal class pending captioned, In re Agape 

~ ! / Y L U ~ O I ?  case no. 09-CV-1066 (E.D.N.Y. filed July 17, 2009). BOA argues that the federal class 

x t i o n  encompasses all potential class members in this action and thus there is substantial identity 

YI  L? cen the plaintiffs and defendants in the two actions. warranting dismissal. Both cases arise out of 

I ~ C .  saiiic P o n i  scheme perpetrated by defendants and assert the same claims against BOA. Defendant 

j 3 O A  argues that allowing this case to proceed would result in a waste of judicial resources and thus, 

I~\inissal oi’this action is appropriate. 

I urniiig to the merits, BOA argues that even if the Court does not dismiss the case pursuant to 

’ 1’1 i-? $ 7 2  1 1 (a)(4), the Complaint fails to state a cause of action against BOA for aiding and abetting 

ii,iud md aiding and abettirig a breach of fiduciary duty Specifically, with regard to the cause of action 

0 1  ~ d i i i g  and abetting fraud. BOA asserts that plaintiff must allege (1) the existence of the underlying 

1 I auc i .  ( 2 that BOA had actual knowledge ofthe fraud; and (3) that BOA provided substantial assistance 

11 1 he co~iiniission of the fraud. Here, BOA argues that plaintiff has failed to meet the second and third 

13ioiigb nl this test in that it failed to allege that BOA had actual knowledge of the fraud or that it 

sul>\tCiiit i a l  I! ‘.mistance Cosmo’s perpetration ofthe fraud. Additionally, BOA claims that plaintiffs have 

i,tiictf 10 mcet the heightened pleading requirements of CPLR §3016(b) as pertains to fraud causes of 

I C I  ion Inctecid. BOA claims that the Complaint really sets forth allegations of constructive rather than 
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i i i c i i  !i,iud (that BOA should have known that Cosino was defrauding the plaintiffs) and such is 

I \ii!ficicnt t o  sustain a cause of action for aiding and abetting fraud. Moreover, BOA argues that 

I ‘11 i r i i l i  hii\ c failed to sufticiently allege that BOA substantially assisted Cosmo and Agape in the 

~ c ! l l  1 

\iiiiilarly, BOA seeks dismissal ofthe cause ofaction for aiding and abetting breach of fiduciary 

i Icie 133A states that plaintiffs must allege ( 1 )  a breach by a fiduciary of obligations to another, 

i ‘i\Iiicli tlic aider and abettor had actual knowledge; (2) that defendant knowingly induced or 

, lLii  11cip,itc11 i n  the breach; and (3) that plaintiffs suffered damages as a result ofthe breach. BOA asserts 

must allege that BOA had actual knowledge of Cosmo’s breach of fiduciary duty and that 

! < (  I I provided substantial assistance to Cosmo that proximately caused the harm to plaintiffs. Based 

I p o ~  its cirguiiients above, BOA argues that this cause of action must also be dismissed as plaintiffs have 

~ i l c d  to allege that BOA had actual knowledge or substantial assistance to Cosmo or Agape. Therefore, 

‘ j i i \  c a u w  of action must also be dismissed. 

t’laintiffs oppose the motion and argue that dismissal or a stay of this action based upon the 

~ci-ideiic? ol‘the federal class action would prejudice the class. Plaintiffs note that issue has not even 

w c i i  loincd in the federal case and thus the request to dismiss on this ground is premature. Plaintiffs 

w h e r  note that BOA moved to dismiss the federal case’ and if it is successful, this action is the only 

ncchanism to prosecute its claims against BOA. Plaintiffs also argue that the federal court could 

Iismibs thc case for failure to meet the requirements of the Class Action Fairness Act or based on lack 

1 *wbject matter jurisdiction. 

( 111 the merits, plaintiffs argue that the Complaint states a claim for aiding and abetting a breach 

) I  licfuciar> duty and aiding and abetting fraud. Specifically, plaintiffs argue that the Complaint 

iticcltintcly pleads BOA’S actual knowledge in that it asserts that BOA had a full-time employee at Agape 

j!ficc\. \ \ i t t i  dedicated BOA computers, who functioned as Agape’s “back office”. In such role, this 

XI i p l o h  ce or employees, according to plaintiffs, became aware of what Agape was actually doing - to 

\ +  1 1 .  inipropci.ly diverting client funds. Moreover. prosecutors relied on information from BOA to indict 

1 he ( ourt notes that the Federal Court (SPATT, J . )  has rendered a determination dismissing the claims 
miiii\t t 3 0 - I ,  which will be discused more fidly below 
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I ~ i i i i o  f’l‘tiritiffs assert that the Complaint sufficiently alleges that BOA employees knew about and 

. i b t m t i d l >  assisted the underlying fraud and breach of fiduciary duty, such as to withstand the motion 

1 ,i \In!... 

l i i  ri‘pl>. BOA argues that plaintiffs failed to adequately rebut its argument that the action should 

’L’ i i i w i i b m i  hased on another action pending and that it has met the grounds for dismissal under CPLR 

:_11 I ( \ I H ~ )  BOA asserts that the fact that issue was not joined in the federal case is irrelevant to an 

a ~ ~ ~ i I ~  < I >  tinder CPLR $321 1 (a)(4) and moreover, that plaintiffs’ arguments regarding the Class Action 

‘tir-iic’i> l c t  are inapposite. BOA asserts that plaintiffs will not be prejudiced if this case is dismissed 

~ t “ c ~ ~ u > c  the> ,ue members o f  the putative class in the federal class action. Instead, BOA claims it will 

’c’ prq udiccd if this action is nut dismissed because it would be forced to litigate in two forums. 

kiditionally, BOA reiterates that plaintiffs have failed to apply the appropriate standard for 

!c1~131 knowledge and instead incorrectly argue that particularity is not required. BOA attacks plaintiffs’ 

h i n i  that its employees knew of Agape’s fraud because they (the BOA employees) worked in Agape’s 

iitrcc4 Plaintiffs did not name specific employees nor indicate that any employee made any 

! eprew?tations regarding knowledge of Agape’s activities. BOA argues that plaintiffs cannot overcome 

i he case lab that refuses to extend liabilities to banks just because its customers used their bank accounts 

11 perpetrate a fraud. BOA also urges the Court to recognize that plaintiffs have failed to allege 

, t i  h5tantial assistance by BOA and failed to allege that such assistance proximately caused plaintiffs’ 

lamages I herefore, in the event the Court declines to dismiss this action based upon another action 

t~nc1in.g. H O  4 urges to dismiss the causes of action against it for failure to state a cause of action. 

I hc (’ourt notes that subsequent to the submission of this motion, on January 29,2010, Judge 

’pitt i\$ucd ;t decision in the federal class action which dismissed all the claims against BOA, including 

1lit ~ i a i n \  tor aiding and abetting fraud and aiding and abetting breach of fiduciary duty. 

( !’I It 832 1 1 (a)(4) provides that a party may move for judgment dismissing one or more causes 

5 1 1  IC! ii’n on the ground that “there is another action pending between the same parties for the same cause 

1 1  ~c t io i i  i n  a court of any state or the United States; the court need not dismiss upon this ground but may 

~ i i ~ i k c  .iticIi order as justice requires.” The Court may dismiss when there is substantial identity of the 
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l > ~ i ~ c k  mJ cLiiuses of action but it is not necessary that the precise legal theories presented in the first 

;:I )II J I W  he presented in the second action. Cherico, Cherico &ASSOC., U .  Midollo, 67 
The relief sought must be “the same or 

. i I ~ ~ ~ i i i ~ r a l l ~  the same”. Montaluo u. Air Dock Systems, 37 A.D.3d 567, 830 N.Y.S.2d 255 

~d l k p t  ~>007)(internai citations omitted). 

1).:3d 622 ,  886 N.Y.S.2d 914 (2d Dept. 2009). 

I tci e. J review of the Complaints in the federal and instant action demonstrate why dismissal 

,IAY I ‘PI  I< $321 l(a)(4) is appropriate. Plaintiffs commenced the federal class action filed July 17, 

( H N  ~ i i  h tk i l f  of themselves “and all other persons in the United States who within the applicable 

t,i l i i tcl  0 1  iiniitations as of the date of the coinmencement of this action have lost any money invested 

11 or paid io  Agape.” The Federal action relates to a Cosmo operated Ponzi scheme commencing in 

O(17 rhrough his arrest January 19, 2009, (Federal complaint 7 3  1). (Federal Complaint at 7103). The 

, c ~ i ~ ~ i i  I I I  State Court was brought on behalf of a class consisting of “all New York domiciliaries who 

ted money in supposed loans brokered by the Agape Defendants at any time from October 2003 

A JanuarJ 2009 (the “Class Period’), and who suffered damages thereby.” (Complaint at 721). Thus, 

lherc I \  ‘i substantial identity between the parties in the two actions as the definition of the class in this 

tclioii IS subsumed within the definition of the class in the federal action. Likewise, the substantive 

illcgations against the defendants in both actions arise out of the same Ponzi scheme perpetrated by 

I o m o  and Agape and their related entities. Thus, the Court finds that dismissal of this action based 

ipon another action pending pursuant to CPLR $321 l(a)(4) is appropriate and the case is dismissed in 

14 cnt ]ret> Plaintiffs speculative theories regarding the federal court’s declining to exercise jurisdiction 

ire insufficient to defeat the motion to dismiss. 

1 his constitutes the DECISION and ORDER of the Court. 

n .  
) , i t 4  4pril 6, 2010 

ii r i~crhe~d,  New York UMILY PINES 
J. S. C. 
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