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NNED 0N411412010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number : IO970812009 
PART 3-4 

CHAMPION, WILLIAM - 

INDEX NO, vs 

BLUE WATER ADVISORS 
Sequence Number : 001 

MOTION DATE 

MOTION SEQ. NO. SUMMARY JUDGMENT 
MOTION CAL. NO. 

The followlng papers, numbered 1 to were read on thls motion to/for 

.. A 

3 
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Notice of Motion/ Order to Show Cause - Affidavits - Exhlblts ... I 

Answering Affidavits - Exhibits 

Replying Affidavits - */22 P,AQ J 

Cross-Motion : d e s  No 

Upon the foregoing papers, it Is ordered that thia motion 9 CVTI 
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P l a i n t  i t f s , Index No.: 109708/09 

Motion S c q .  No.: 001 
- r l q a i n . s t  - 

a / k / a  BLUE: WATER 

T r i  t:.tii.s rca1 proper l iy  act.i.or1, p l a i n t i f f s  W i l . l i a m  and 

Marianne Champion move, pursuant to CPLR 3212, for an order 

g r a r n t i n g  summary judqment. in their favor, and  dismissing 

defenddill: Blue Water Advisor Inc. a/k/a Blue Water Advisors L L C ’ s  

(Blue Water) counterclaims a g a i n s t  them. Blue Water opposes 

p l a i n t i f f s ’  m o t i o n  a n d  cross-moves, pursuant :  to CPLR 3 2 1 2 ,  for an 

order granting i t :  sununary j u d g m e n t  on i t s  c o u n t e r c l a i m s ,  and f o r  

a n  order- d i r e c t i n g  t h e  escrow a g e n t  a n d  c o - d e f e n d a n t  G i d d i n s  and 

Claman, LLP a / k / a  G i d d i n s ,  Claman LLP a/k/a G i d d i n s  Claman LLP, 

a / k / a  G.iddi r i s  C1 arnan k Lanys  L L P  ( G i d d i n s  & C1.arnan) t o  distribute 

t h e  escrowed down payment d e p o s i t  i n  the amount of  $550,000.00 t o  

Blue W a t e r .  

F o r  the  1 0 1 . 1 . 0 w i n y  reasons, plai r 1 t . i  f T ‘ s  motion is g r a n t e d  and 

l3lne Wat..er.’s (::TOSS r n o 1 : i o r . i  i s d e n i e d .  
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Backsround 

T r i  S e p t e m b e r  2 0 0 8 ,  p l a i n t i f f  e n t e r e d  i n t o  a c o n t r a c t  of s a l e  

W i t h  I31ue Water f o r  the pi-lrchase of a condomin.i.um a p a r t m e n t ,  U n i t  

1013, (i:oni:racI.) .i r i  t hc  b u i l t l i  r i g  located at 56-62  C o o p e r  Square, 

N e w  Y o r k ,  N e w  York (see c o n t r a c l ,  A f f i d a v i t  o f  R o b e r t  F r a n k e l ,  

E s q . ,  E x .  A ) .  P u r s u a r i t  t o  t h e  Lerrns of  t h e  c o n t r a c t ,  d e f e n d a n t  

Ciddi i - is  & C1 aman ,  former a t t - o r n e y s  Tor B l u e  Water, i s  h o l d i n g  

p l a i n t i f f s ’  down payment  of  $ 5 5 0 , 0 0 0 . 0 0  i .n  e s c r o w  (id. ) . 

I n  connecI.:i.ori with t h e  sal-e,  by l e t t e r  d a t e d  A p r i l  3 0 ,  2 0 0 9 ,  

B l u e  WaLer- s e t  a closing d a t e  of May 2 6 ,  2009, t h e  last d a t e  

p e r m i t t e d  u n d e r  t h e  c o n t r a c t .  ( A f f i d a v i t  of R o b e r t  F r a n k e l ,  

Esq . ,  Ex. B) By l e t t e r  d a t e d  May 1, 2009,  p l a i n t i f f s  confirmed 

the c l o s i n g  d a t e  and d e s i g n a t e d  same t o  be “ t i m e  i s  of t h e  

e s s e n c e ” .  B l u e  Water r e j e c t e d  the time of  t h e  e s s e n c e  

d e s i g n a L i o n  (see May 1 3 ,  2009 l e t t e r  from B l u e  Wate r ) .  

Thereafter o n  May 1.4, 2 0 0 9 ,  p l - a i n t i f f s  r e j e c t e d  B l u e  W a t e r ‘ s  

letter. 

On May 2 2 ,  2009, t h e  p a r t i e s  e n t e r e d  i.nt:o a ” t i m e  of  t h e  

e s s e n c e ”  a g r e e m e n t  w h e r e i n  June 2 ,  2009 was s e t  as t h e  c l o s i n g  

date, a r i d  June 9 ,  2009 was d e s i g n a t e d  as t h e  “ t i m e  of  t h e  

e s s c n c c ”  c l o s i n g  da l .e  (see May 22, 2 0 0 9  Agreemen t ,  F r a n k e l  Aff., 

E x .  C) . 

F I ;1 i ni:i [Ts confirmed t . h a t  1:hey were ready ,  w i l l  i n g  and able 

to cl.ose (.)TI Jurie 2, 2009, and agtiir i  on the Lime of the essence 
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d a t e ,  , June  9 ,  2009. On J u n e  9 ,  2009 ,  plaintiffs’ c o u n s e l  

a p p e a r e d  b y  power- of a t t o r r i e y  a t  t h e  o f f i c e  of  C i d d i n s  & Claman 

a t  4:00 P.M., c l a i m i n g  t o  be r e a d y ,  w i l l i r i y  arid ab1.e t o  c lose  on 

t h e  p u r c h a s e  of t h e  a p a r \ t m e n t  (see t r a n s c r i p t  o f  t .he  J u n e  9 ,  2 0 0 9  

cl .o:; iny,  b ’ r a n k e l  Aff. , Ex. E) . 

P1 a i.riLj.ILs‘ c:(.)urisel a p p e a r e d  a t  t h c  J u n e  9”’ c l o s i n g  w i t h  a. 

c h e c k  made payable t o  H.1.ue W a t e r  f o r  $ 4 , 9 5 0 , 0 0 0 ,  r e p r e s e n t i n g  t h e  

ba1anc:e o f  Itlie pu rchase  p r i c e  owed, a l o n q  w.j, t .h a l l  o f  the  o t h e r  

n e c c s s a r y  docurrienLs r ‘equi red  01 p l a i n t i f f s  t o  c l o s e .  A c c o r d i n g  

t o  R l u e  Water, iLs c o u n s e l  a d v i s e d  p l a j . r i t i i f f s ’  c o u n s e l  t h a t  B l u e  

Water was n o t  p r e p a r e d  t o  c l o s e  on  J u n e  9 ,  2009 ,  a n d  r e q u e s t e d  a 

211- ko 40-hour  a d j o u r n m e n t .  Pl~aintiffs’ c o u n s e l  r e E u s e d .  

I3y 1ei:.te:L-S dat:etl J u n e  10, 2 0 0 9  a n d  J u n e  2 2 ,  3.009, p l a i n t i f f s  

held B.luc Watcr i n  defaull: of t h e  c o n t r a c t  a n d  the t i m e  o f  t h e  

essence a g r e e m e n t ,  a n d  denlanded t h e  r e t u r n  of  t h e i r  $ 5 5 0 , 0 0 0 . 0 0  

down p a y m e n t ,  p l u s  a n y  accrued i n t e r e s t .  B l u e  Water r e f u s e s  to 

ret-urn khe rnoriies. At. a l .  1 ti.rries s i n c e  June 1 0 ,  2009 ,  p l a i n t i f f s  

have rc f i . i se t i  t o  a t  t end  any sc:heduled closi r igs .  

On J u l y  9, 2009 ,  p l a i n t i f f s  f i l e d  t h i s  a c t i o n  s e e k i n g  r e t u r n  

of Lhe down payment. 

On , . J u l y  13, 2009 ,  n1.i.ie Water’s c u r r e n t  c o u n s e l  sent a l e t t e r  

to  p1 a i n t : i i f s ’  ( . :u i~r i se l ,  s e t t i n q  a “ t i m c  0.F [:he e s s e n c e ”  c l o s i n g  

d a t e  of  A U ~ I , I : ; I -  1 5 ,  2 0 0 9 .  P l a i n t i f f s ’  c o u n s e l  s e n t  a l e t t e r  

re I jecI : ing  t.he t i m e  of  essence c los j . r iy  d e s i g n a l i o n .  On A u g u s t  1 5 ,  
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2009, p l - a i n t i f f  did riot a p p e a r  for closing. B l u e  Wate r  d e c l a r e d  

p l c i in . : i i f f s  j r i  dcfault. 

0 1 1  Septerrtbcr 2 5 ,  2 0 0 9 ,  B l u e  Water s e r v e d  i t s  a n s w e r  w i t h  

cou r i t c r c : l a i rns  Io L' breach of c o n t r a c t  arid fot: a d e c l a r a t o r y  

judqment r e g a r - c l i . n q  the same d u e  t o  p l a i n t . i f f s '  f a i l u r e  t.o appear  

f o r -  t h e  A u g u s t  1..5, 2 0 0 9  c1 .os iny  date. 

DiBcussion 

In (>r.der t o  grcirit summary j u d g m e n t ,  t h e  movant  must p r o f f e r  

admissible evider.i(:e to rnakc a p r i m a  f a c i e  s h o w i n g  of e n t i t l e m e n t  

t o  :judgmenl. as a m a t t . e r  of  law b y  p r o d u c i n g  s u f f i c i e n t  e v i d e n c e  

t o  show the  a b s e n c e  of  a n y  m a t e r i a l  i s s u e  of  f a c t  (Giuffrida v 

C i t i b d i i k  C O L ~ .  , 300 N Y 2 d  72, 81 120031; Z u c k e r m a n  v C i t y  of N e w  

York ,  49 NY2d 557 [:198O] ) . Once t h e  mov ing  party has made t h i s  

s h o w i n g ,  like h u r d e n  i s  on  t h e  o p p o s i n g  p a r t y  t o  d e m o n s t r a t e  

" e v j . d e n t i a r y  f a c t s  i n  a d m i s s i b l e  form s u f f i c i e n t  t o  r a i s e  a 

y e n u i n c ,  t r i a b l e  i s s u e  of  f a c t "  ( M d z u r e k  v Metropolitan Museum of 

A r t ,  2 7  A D 3 d  227, 228 [1"'- Dept  20063; Zuckerman, 19 N Y 2 d  a t  

.56?). "If t . h e r e  i s  a n y  d o u b t  a s  t o  t h e  e x i s t e n c e  of a t r i a b l e  

i s s u e ,  t h e  moLicin s h o u l d  be d e n i e d "  ( G r o s s m a n  v Arrza1gariia Led Hous. 

Corp . ,  298 RD2d 

224, 226 [l,, nept 20021) - 

TI-] order to c - : s t a h l i s h  a pr.irna f a c i e  case  on a b r e a c h  o f  

c o n t r a c l .  r l a i rn ,  p l a i l l t i f f  mus t  show p r o o f  of  a c o n t r a c t ,  

p e r f o r m a n c e  b y  o n e  party on t h e  c o n t r a c t ,  a b r e a c h  b y  t h e  o t h e r  
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AI33d 80 11.’- r lcpt  20091 ) . Where t h e  p l a i n  l a r i y u a y e  of t h e  

contract estab11 shes o b l i g a t i o n s  on trhe o t h e r  p a r t y  t h a t  h a v e  n o t  

b c c n  met, sunmar -y  j u d g m e n t  i s  w a r r a n t e d  (Sue B a r t f i e l d  v RMTS 

FIcre, ttherc i s  no d i s p u t e  [ :hat  t h e  parties had a c o n t r a c t .  

The  c o n t r a c t  p rovi -des  t h c  €allowing w i t h  respec t  t o  t h e  c l o s i n g :  

4. Closing of Title: ‘The closing d o c u m e n t s  . . . 
s h a l l  be d e l i v e r e d ,  a n d  payment  of  t h e  b a l a n c e  of  
t h e  Purchase P r i c e  s h a l l  be made, a t  t h e  closing of 
I. i t1.e (“Closing”) I t o  be h e l d  a t  10:OO AM on t h a t  
d a y  which is a t  l e a s t  t w e n t y  f i v e  ( 2 5 )  c a l e n d a r  
d a y s  after S e l l e r  [ B l u e  Water] g i v e s  Purchaser 
[ p l - a i n t i f f s ]  w r i t t e n  n o t i c e  of  C l o s i n g  ( w h i c h  
n o t i c e  m u s t  b e  g i v e n  n o t  l a t e r  t h a n  May 1, 2 0 0 9  o r  
P u r c h a s e r  s h a l l  h a v e  t h e  r i g h t :  t o  cancel t h i s  
C o n  t r a c t. S e 1 1 e r 
w r i t . t e n  rioti.cc of  such c a n c e l l a t i o n  not l a t e r  t h a n  
May 15, 2009) a t  t h e  o f f i c e s  o f  Gj .ddi .ns  Claman LLP 

p r o v i de d t h a t  P u I- c: h a s e r CJ i ve s 

I ,  . _ .  . 

(see c o n t r a c t ,  q[ 4) . 

F u r t h e r ,  p u r s u a n t  t o  P a r a g r a p h  1 3  of‘ t h e  c o n t r a c t :  

D e f a u l t s  and Remedies: ( a )  I f  P u r c h a s e r  
d e f a u l t s  hereiinder, Scller’s sal e remedy s h a l l  be 
t o  r e l - ~ i i n  t h e  Downpdyrnent [ s i c ]  a s  l i q u i d a t e d  
d a m a g e s .  

. .  

(k)) T f  Seller defaults h e r e u n d e r ,  P u r c h a s e r  s h a l l  
have suc:h r c m e d i c s  as P u r c h a s e r .  s h a l l  be e n t i t l e d  
l-.(.I a t .  .I.aw o r  i n  e y u i . t y ,  i n c l u d i n g  buL n o t  l i m i t e d  
1 7 0 ,  s p e c i f i c  p e r f o r m a n c e .  ’ I  

i n  t h e  absence  o f  a c o n t r a c t u a l  provision making  t i m e  of  t h e  

essence, OIIE! p a r t y  rriay s u b s e y u e n t . l y  g i v e  n o t i c e  t o  t h a t  e f f e c t  
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( S t e f d n e 7 1 . i  v V j t a i e ,  223 A D 2 d  361 [ : I "  Dcpt 19961). The notice 

rriusl. be c l e a r ,  d i s l i n c l .  a n d  u n e q u i i v o c a l  and must f i x  a reasonable 

t irne w i t h i n  w h i c h  t o  p e r f o r m  ( id.  ) . 

" [Olr-ice t i m e  i s  o f  t h e  e s s e n c e ,  i t  i s  of t h e  e s s e n c e  f o r  

bol:h pdrll ies" ( S t e f - a n e l . I . i ,  223 A D 2 d  a t  3 6 2 )  And "each party m u s t  

t(r3ncicr p e r f o r m a r i c e  on  t h e  l a w  d a y  u n l e s s  t h e  t i m e  f o r  p e r f o r m a n c e  

is e x t e n d c d  b y  m u t u a l  a g r e e m e n t "  (Milad v M a r c i s a k ,  3 0 7  AD2d 2 8 1 ,  

?81 -282 [2d n e p t  20031 ) 

H e r e ,  a f t e r  p1.a-i xitiff: ;  r i o t i  fi.ed d e f e n d a n r s  that t h e y  were 

r e a d y ,  w i l l i r i y  a n d  a b l e  t o  ~ 1 . o s e  on  t h e  initial closing d a t e ,  a n d  

B l u e  Water advised t h a t  it was r e f u s i n g  t h e  t i m e  of  t h e  essence 

d a t e ,  1.he p a r t i e s  e n t e r e d  i n t o  a m u t u a l  T i m e  of t h e  E s s e n c e  

Agreement. on May 2 2 ,  2 0 0 9 ,  seY-ltiny J u n e  2 ,  2009 a s  t h e  c l o s i n g  

d a t e ,  and J u n e  9 ,  2009 a s  t h e  t i m e  of t h e  e s s e n c e  c l o s i n g  date. 

P l a i n t i  f t ' s  h a v e  e s t a b l . i s h e d  t h a t  t h e y  were r eady ,  w i l l i n g  

and able to c l o s e  o r 1  the June 2, 2 0 0 9  date, arid p l . a i n t i f f s '  

counsel. had a l l  the necessary p a p e r s ,  i n c l u d i n g  a $ 4 , 9 5 0 , 0 0 0 . 0 0  

c a s h i e r s '  c h e c k  f o r  t he  closing. P l a i n t i . f f s  were also r e a d y  o n  

t h e  t i m e  of t h e  esser-ic:e da t . e  of J u n e  9 ,  2 0 0 9 .  B l u e  Water 

defaulked on it.s c o n t r a c t u a l  o b l i g a t i o n s  by f a i l i n g  t o  appea r  a t  

t h e  (: losing o n  t .he  scheduled d a t e  of LJurie 9 ,  2 0 0 9 ,  p u r s u a n t :  to 

!.lie 'I'imc 01 the E::;serice Agreement. a n d  thcr: c o n t r a c t  of  s a l e  (see 

Mi l a d ,  30'1 A O 2 d  2f31.) . 

The c o u r t  h a s  c o n s i d e r e d  Bl.uc W a t e r ' s  contentions and finds 
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t h e m  xi thout merit. W t i i . l e  B1 U E  Water- d i rgues  t h a t  A u g u s t  1 5 ,  2009 

was the " t i m e  o f  t h e  e s s c n c e "  c l o s i n g  d a t e ,  s u c h  d a t e  was 

i . i n i l a t . e r a l l y  sc.t b y  €31 11c W a t e r ,  w i t -hou t  p l a i n t i f f s '  c o n s e n t ,  a n d  

t h e r e f o r e  p l a i n i . i . f f  canno t .  b e  sa j.d t o  h a v e  d e f a u l t e d  i n  a p p e a r i n g  

on suck date. 

'Thus,  p l a i n t - i f f s  a r e  e n t i t l e d  t o  t h e  return of  t h e i r  down 

paymcrll. (3s o u L l i n e d  in Llie c o n t r a c t  (see c o n t r a c t ,  ¶ 1 3  [ b ] )  . A s  

s u c h ,  Lhe c c ) u r L  o r d e r s  G i d d i n s  & Claman t o  r e t u r n  t h e  e s c r o w e d  

funds w.i t.h i n t e r e s t  t o  p l a i n t i f f s .  P l a i n t i f f s '  c l a i m  f o r  

a t t . 0 rney . r ; '  fces i s  d e n i e d ,  a s  p l a i n t i f f s  f a i l e d  t o  re fe r  t o  a n  

a g r e e m e n t  b e t w e e n  k h e  p a r t . i e s ,  s t a t u t e  or c o u r t  r u l e ,  wh ich  would  

e n t i t l e  t h e m  to  t h e  r e c o v e r y  o f  legal f e e s .  (See  Hooper Assoc., 

Ltd. v AGS Computer ' s ,  . l nc . ,  74 NY2d 487, 492 19891). 

Conclusion 

A c c o r d i n g l y ,  i t  i s  

O R D E R E D  L h a t  the m o t i o n  b y  p l a i n t i f f s  William Champion 

and M a r i a n n e  Champjori f o r  summary j udgmen t  i s  g r a n t e d ;  a n d  i t  

f ur- t .her  

A D [ J U D G E D  arid DECLARED that p l a i n L i € f s  a r e  e n t i t l e d  t o  

t h e  r e t . u r n  01 the  down paymen t  t o t a l i n g  $ 5 5 0 , 0 0 0 . 0 0  w i t h  a n y  

i n t e r e s t  the r . eon ;  ar-id i t :  i s  f u r t h e r  

ORDERED t - h a t  d e f e n d a n t  G idd i -ns  a n d  Claman,  LLP a / k / a  

G i d d i n s ,  Clarrian LLP a/k/a G i d d i n s  Clarr ian L L P ,  a/k/a G i d d i n s  

7 

[* 8]



Claniain & Langs LLP ret;ur-n t h e  funds m a i n t a i n e d  i n  e s c r o w  w i t h  

i -ntcrest .  t o  p l a i . n t i f f s ;  a n d  i t  i s  f u r t h e r  

01IL)lCRED t h a t  t h c  C l e r k  of t h e  C o u r t  i s  d i r e c t e d  t o  

enter judqmer-11: i n favor o€ p l a j - n t i f f - s  and  a y a i n s l :  d e f e n d d r l t  B lue  

Water A d v . i s o r s  Inc. a / k / a  B lue  Water  A d v i s o r s  LTJC i n  t - h e  amount 

of $550.000.00, t o g e t h e r  w i t h  i n t e r e s t  a s  p r a y e d  for a t  the 

s t a t u t o r y  r - a t e  from J u n e  9 ,  2 0 0 9 ,  as c a l c u l a t e d  b y  t h e  C l e r k ,  

t o g e t h e r  wiCh c o s t s  a n d  d i s h u r s e r n e n t s  t o  b e  t a x e d  b y  t h e  C l e r k  

u p o n  s u b m i s s i o n  of' a n  a p p r o p r i a t e  b i l l  o f  c o s t s ;  a n d  i t  i s  

f u r t h e r  

ORDERED t h a t  t h e  (::LOSS m o t i o n  b y  d e f e n d a n t  B l u e  Water  

A d v i s o r s ,  l 'nc .  j s  denied; a n d  i t :  i s  f u r t h e r  

ORDERED t h a t  w i t h i n  3 0  d a y s  o f  e n t r y  of  t h i s  order, 

p l a i n t i f f s  s h a l l  s e rve  a copy  upon d e f e n d a n t s ,  w i t h  n o t i c e  of  

en t r y . 

Dated: A p r i l  9 ,  2010 

Hon. Doris Ling-Cohan,  J.S.C. 

J: \Sununar.y Judyrncnt \Champion .  b l u e  w a t e r  a d v i s o r s .  wpd 
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