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Proner, P. C. v Julien & Schlesin$pr, P. C., 134 AD2d 182, €83 (1st Dap’t 1987). Once the p l a h ~ h m !  

madrp such a s h e ,  the defendmt must d e m o ~ t e  the existence ofa *&le issblo of fwt to dcf& 

~ motion. Silber v Muschel, Is0 AD2d 727,728 (2d Rep’t 1998). 

Surqmy judgment i~ grgrantQd tu to plaintiffs claim aahat TNT. Dudendant TNT bss not put 

bushass line of m&t agmrncnt with plaintiff, nor does it deny ita m i b i l i t y  for the munt bing 

sought in this action FWher, amEtChbd to plaintiffs moving papem is a eopy of the S d l  Bmineaa Line 

of Credit Agrwment, s i w d  by TNT, which includss a prwision for r e m d e  attonwys? h u g  for its 

collaction afforts. See k@c Karl,sma, Exh A. 

Ahhod both ddmdmts appear to contest p o d  jmisdi&n far failuna to be properly sowad, 

dafenclant TNT dom not adcqwteiy challenge service of process. Tha only disaussiopl of Sssvict oh 

TNT, by its presidept, is a9 follows: “A copy of each of the Summom and Moth i  for Summay 

Judpent iri Lieu gf Complaint wem dso mailad to TNT and me at my horns address, 20 North 

Broadway, #C111, While Plains, New York.” Btmnette AfTp 16. Howevur, defendant TNT hm not 

argued, or show, that. the service on TNT via the Secretary of Stab, as swed in the Af!Edavit of%rvi~tp 

of& Summons and Notice af Motion fm Summary Judpsnt in Lieu of Comph.int a, AfXdavit 

(attacbd tp the moving papm), m impropbr or invalid. As ~uch, j u d p n t  is grantbd in 

fwar ~fplaiutiff and agaiwt defdtmt TNT in the amount of%76,226.01 (unpaid principal plus late 

charges), plw htmst, casts arrd disbursemcIJts (including reasonable a w q a ’  fees) as set forth blow. 

With rcgmd tQ plaintiff B claim against defendant Elannetta, Bennctte has suflicieatly r a i d  

quwtions o f f a t  to personal jwiabictiun and whether ho wm ptoperly sewed with pmccss. Plaintiff 

contmds that Bematt0 was properly served and submits its prootss server’s affidavit to Show that, 
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Defmpdant Benpettq’s address is listed in the &davit of SerVica as “20 North Broadtwy #C-111, Wte 

Piaim, NY 10601 .” Id H~wevm, although defendant sdmits to receiving a mailing of&e BlcNicc 

hewing is required to detersline if service was properly macle. See @%en Paint Savings Bank v Taylor, 

92 AD2d 910, PIOrl 1 (2d atp’t 1983). Due to conflicting &&wits, a travgrsa h&q is mpired, The 

validity qf service pursuant to CPLR 308(4) is to ba established through a huariq 

am conflicting &davits and the truth of &a maw is not clsarly a v i d .  &e First Union Mwtgqtp 

Corp. v Silverman, 242 Aa2d 253,258 (2d Dep’t 1997). Although the coupt’s decision to bold 8 hparisg 

is dimtionmy (we  De Vore Y Osborne, 78 AD2d 9 15,9 15 [3d Dwp’t 19&0]), &ilk8 to hold a 

as h w ,  &re 

issues of €k t  regarding service of proms upon the [daf~mdw~t]’’ (FabrMo, Radmtt, Bwkbumn & Ca. Y 

Hmdler & Mumy,  F. C., 216 AD26 520,520 [2d Dep’t 199S]), particularly when o m  sf th0 bum is 

wbther #he pIw6 of service ww dahndant’s actual dwallhg place (7’hmm v Maloney, 289 a d  222 

l2d Dep’t 2001 J).’ 
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Accord.in$ly, it is 
I 

determined by the Spwial Refem, provided that plaintiff complies with the below) to b Wad by the 

Clark upa submission qf an sppmphte bill of costs, and the motiqn iq othawim dadad; and it is 

fmhm 

I 

ORDERED that the issue o f  reasonable attorneys’ hes is hereby m h d  to a Spcial Ref= to 

hear and dabmint, ag provided in CPLR 4317, except tbt, in rho event of and upon the fila of a 

OWERED that the cross motiop. is daoided to the e-t that this matter ia r d m d  to a Speoial 

With respect to dnftnncht Bermette, clsoept that, in the went of mcl upon the filing of a qtipal&n oft$e 

p&as, 88 parslittEd by CPLR 43 17, t .b  Special Referee, or anather pmon designated by the parties @ 

s m c  w referee, shall dotormine such issue; and it is further 
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at 2&60 AM, i Rwm 428,6Q Centre Street, New Yo& My,  wbich m y  be djamed by joint 

letter or 1&0r with copy to t4~ other side, if the Spacial R a f m  Chrk has been scived and the 

This isr the dwision arid d e r  of the court. 

Dated: II 
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