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 of complaint, putsuant to CPLR 3213, Plaintiff seeks jud

 interst, late .dharges; costs and disbursemaents including

g pon tlm fnmguing papeu, itis ordered that this motion and cross mouon are dacided ns mdicatod '___ __ |

. -_balow.‘ o

.:'P- lamtlﬁ'ﬂanoo POMEI-NOFth America commor_w_od this action against defqndaﬁts:T’NT |

nt in the émount of §75 5‘35' 88 plus

neys’ fees, based ona sm;au busmess lmo of

- credit agreement it entered into with defendant INT and a personal guaranty signed by defondam

Bessettc Defendants cross-mow ta. disrmss, pursuant to CPLR 3211, for lack of personnl }m-isdictlon : ) .
due to plmntlf’f's alleged fa:x«lurc to properly serve defendants. e |

N -CPLR 3213 s accelarated-ml;_mf, appropriate when plaintiff is suing on an instrument for the

payment of money only: A plaintiff seeking to use CPLR 3213 procedures must -make_out_"a-prhﬁa,_facie . |




showing based on the terms of the instrument and a defendant’s failure to make paymcnts A Smnley

Proner, P.C. v Julien & Schlesinger, P.C., 134 AD2d 182 183 (1st Dep’t 1987). Once the plainuﬁ' has

_ madw such a showwg the defendant must demonstrate the existence of a triable issue of fact to defea,t

- the motlon Silber v Muschel, 190 AD2d 727, 728 (2d Dep't 1998)

Summm'y judgment is gramnd as to plamnft‘s claim aga.inst TNT. Dcfendant TNT has not put

- forth any argument against mu,m_ng that portion of the motion, in that it does not deny it cntqred- mto a

business line of credit agreement with plaintiff, nor does it deny-its responsibility for the mount.being g
sought in-this action, Further, httaché_d. to plaintiff’s moving papers is a copy of the Smﬂl'Businéés Line -

of Credit Agreement, sigﬁcd'-by TNT, which includes a provision for :easoﬁable attorneys * foey _fbr its |

| collectmn efforts. See Isgk Karlsson, Exh A,

Although both: dcfendant.s appear to contest persona.l jurisdiction far failure to be properly served, S

defendant TNT does not adequately challcnge service of process The only discussion of scrvice on
TNT, by its president, is as follows “A copy of cach of the Summons and Motwn for Summary '

Judgment int Lieu of Complaint Wc_are- also mailed to TNT and me at my home address, 20 North

 Broadway, #C111, While Plains, New York.” Bennette Aff{ 16. However, defendant TNT has not

| argued, or shown, that the service'pn TNT via the Secretary of State, as stated in the Aﬁidavit of Service -

of the Summons and Notice of Motion for Summary Judgment in Lieu of Complaint and Affidavit

(attached to the moving papers), was improper or invalid. As such, summary j udgnient is granted in

favor of plaintiff and against defendant TNT in the amount of $76,126.01 (unpeid principal plus late

' charges)‘ plus--intmﬁt, 'cdsté- and dis-bwsemcnts (including reasonable attorneys‘ fees) 23 et forth beldw.

Wlth regard tq plamuﬁ‘ 8 claim against defendant Bennette, Bennette has sufﬁclently raised
quastlons of fact as to personal Jlmsdlctlon and whether he was propetly served with process. Plamtlﬁ'

contends that -B'enmtte, was propcrly served and submits its prooess server’s affidavit to show that, after
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due diligence, Bennette was servéd pursuant to the CPLR's substituted service provisions, i.e., nail—and— |
mail service. See CPLR 308(4). The process server’s affidavit states that, aﬁer 3 attempts at personal
service of -s’er.?ioc ona pemoﬁ of.suit#blo ago and discretion, he aﬂ‘ixed the service papérs at Bennette’s:
"dwellmg housefusual place of abode w1thin the state.” Tas. Hyun Whang Afﬂm:mtlon, Exh E.
Defendant Bennette’s address is hsted in the Affidavit of Service as “20 North Broadway #C-l 11, Wh;te :
Plajns, NY 10601.” Id H_owcver, although defendant admits to rec_emng- a mai-lmg _of the service |

papers, he disputes that they were prbperly affixed to his door, and instead argues they “were left in'the

 vestibule of a common entrance to my apartment and others.” Bennette Aff Y 15-16.

‘When affidavits of process servers are in conflict with the swém_ statements by a defendant, a
hearing is required to determine if service was properly made. . See Green Point Savings Bank?'v Taylor,
92 AD2d 910, 910-11 (2d Dcp’t' 1983). Dueto conflicting affidavits, a traverse hearing is requimdy The

validity of service pursuant to CPLR 308(4) is to be established through a hearing when, as_h_bre,-ﬂibre :

- are. -conﬂictimg affidavits smd the truth of the matter is not ciéarly evident. See F irst Un-lan‘Marrgagg

Corp v Silverman, 242 ADZd 258,258 (2d Dep’t 1997). Although the court's decxsmn to hold a hoanns: _ |

is dlscrotlonary (se¢ De Vore v Osbame, 78 AD2d 915, 915 [3d Dep’t 1980]), fmhng to. hold a

* jurisdictional hearing is an improvident exercise of that discretion where, as here, “[t]hqre' are- numerous

issues of fact mgarding-sqrvicé of process upon the [defendant)” (Fabrizia, Radmin, Bz_z__sk-baum &Co. v
Hendler & Murray, P.C., 216 AD2d 520, 520 [2d Dep’t 1995]), particularly when orie of the issues is

whether the place of service was defendant's actual dwelling place (Thomas v Maloney, 289 AD2d 222 -

" [2d Dep’t 2001]).

! Should dafendant Bennette dec;de to waive his personal jurisdictional obJoctlon, a time-
consuming and costly heanng would not be required, especially given that if this action is ultimately
dismissed based upon unpropcr servioe, plaintiff can simply commence another action shortly
thereafter. If defendant waives such hearing, he shall promptly notify opposing counsel and the court
within 30 days Convcrscly. should plaintiff seek to discontinue this proceedmg and re-serve, plamnff

3




[* 4]

Accordingly, it is

ORDERED that the motion for summary judgment is granted golely agajﬁst'ddfqndmt TNT

t

Wholesalers, Inc. and the Clerk of the Court is directed to enter judgmént in favor of plaintiff and |
agamst defmdant TNT Wholesalers, Inc m the amount of $76, 126 01, together with interest accmed

from January 14, 2009 to the data of entry of judgment at the contract rﬁte as calculatnd by the Clerk,

- and thereafier at the statutory n_:te, together with costs and disbursements (including .at_tomeys' fees_as

determined by the Special Rsfe'roe,'p_rovidcd that plaintiff complies with the below) to be taxed by thg
Clerk upon submission of an appropriate bill of costs, and the moﬁ§n is '_otherwisa denied;'.andfit ig A
— | _ | L _ |
ORDERED that the issue of reasonable attorneys’ fees is hereby refen-.ed.t'o a Special Refcrea to

h’eér and determine, as provi'ded in CPLR 4317, except that, 'in the e&ont of and upon the filing of a '

.supulanon of thn partms. another parson demgnated by the p&rtws to serve as referec ‘may datermme suoh'

..1ssue -and it is furthcr

 ORDERED that fallure fo serve the order on the Special Referee Clerk as m forth below
wﬂl be deemed a waiver of plaintlﬂ"l clnin for attomeyn fees; and it is further |

- ORDERED that the cross motmn is decided to the extent that this matter is referred toa Special
Raferee fora traverse hearing to hear and report with recommendation on the issue of service of pmcass

wnh respect to defendant Benncite, exoept that, in the event of and upon the filing of & stlp\ﬂauon of the :

partws, as pernitted by CPLR 4317, tho Special Referee, or another person de51g;nated by the parttes to

. serve. s rcferee, s.hall determme such issus; and it is further

ORDERED that such granting of a traverse hearing and/or refaml is condiﬂoned on '

defnndant Bannette/plaintiﬂ‘ uerving a copy of this order, wlthln 30 dayn of ontry of thll order,

—

shall promptly so notify within 30 days. -




- with notiee of eatry, upon opposing counsel and upen the Special Refam Clork (60 Centre

Street, Room 119M), for the pla.cement of this matter on the Spocial Referoe’s calendar; and itis

.furthor"

Dated: _

ORDERED that failure to serve the order on tha Speclal Referee Clerk uhall be

_ deomod an abandonment of Bennette's jurlsdletional clahn, and a denial of dofendnnt

-‘Bennette’s cross motlon to dlumiu, and it iy further

ORDERED that this matter is scheduled for a preliminary confemnee on June 11, 2010 '

-at 10:60 AM, in Room 4-2_8, 60 Centre Street, New York, NY » which may be adjourned by joint: ‘
 letter or letter with copy to thc .ot-her side, if the Special Referee Clerk has been served and the

parties are awaiting a traverse hearing,

This is the decision and order of the court.
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