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No. 601690/07 

T h i s  a c t i o n  arises f r o m  a f i r e  t h a t  occurred on September 29, 

2006  at plaintiffs' a p a r t m e n t  located at 219  East 1 1 t h  S t r e e t ,  New 

York,  New York.  A t  t h e  t i m e  of t h e  fire, p l a i n t i f f s  leased t h e  

premises on a month-to-month bas i s  from de fendan t .  

P l a i n t i f f s '  i n s u r a n c e  company, non-party Chubb & Son Insurance 

Company (Chubb), d i d  not cover a l l  of p l a i n t i f f s '  p r o p e r t y  losses 

from t h e  fire. Plaintiffs commenced the instant a c t i o n  asserting 

t h a t  defendant  is responsible for t h e  remainder of t h e  recovery. 

' The parties dispute  the cause of the fire. P l a i n t i f f s  allege 

t h a t  defendant  was n e g l i g e n t  i n  t h e  upkeep of certain electrical 

components in t h e  apartment. Specifically, p l a i n t i f f s  now contend 

t h a t  t h e  fire may have been  Caused by a malfunctioning wall swi tch  

i n  the foyer and a m a l f u n c t i o n i n g  circuit breaker .  Defendant 

asserts t h a t  t h e  fire was caused by heat generated from an 
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by plaintiffs. 

In an order dated  November 23, 2009, this court denied  

p l a i n t i f f s '  motion to quash three subpoenas which had been served 

by defendants on Chubb. The f i r s t  subpoena sought information, 

files and production of an extension cord from Ed Pecknic, Chubb'a 

Cause and Origin Investigator. The second subpoena sought  the Chubb 

insurance f i l e  resulting from the fire. The final subpoena sought 

any and all files and records maintained by Chubb's in-house 

counsel with  respect to plaintiffs. 

Defendant now moves for an order  enforcing the subpoenas. 

Plaintiffs cross-move for l eave  to reargue/renew their motion, 

which asked the c o u r t  to quash the subpoenas 01: to issue a 

protective order. 

R+rrgumont/Rmnmw&l 

CPLR 2 2 2 1  (d)  (2) provides that a motion for leave to reargue 

must be based upon matters of fact or law allegedly overlooked or 

misapprehended by the c o u r t  in determining the prior motion. see 

M a t t e r  of H i l l  v New York C i t y  T r .  A u t h . ,  68 AD3d 866 (2d, Dept 

2009). Here, plaintiffs have not demonstrated t h a t  the court 

overlooked or misapprehended any matters in determining the 

2 

[* 3]



underlying motion. Therefore, the cross motion for leave to 

leave to renew is d e n i e d .  

I n  light of t h e  denial of the cross motions f o r  leave to 

reargue or to renew, defendant's motion t o  e n f o r c e  the subpoenas is 

granted. Chubb s h a l l  comply w i t h  any outstanding items set forth 

in the subpoenas within two w e e k s  of service on it of a copy of 

this order  with notice of e n t r y .  This includes delivery to 

defendant of t h e  extension cord which is alleged by it to be the 

cause of the fire. 

Spoliation of Evidsnco 

Plaintiffs have also cross-moved f o r  an order  sanctioning 

Plaintiffs assert that on defendant f o r  spoliation of evidence. 
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May 22 ,  2 0 0 7 ,  defendant  s o l d  t h e  premises and t h e  new owner 

renovated i t ,  r e s u l t i n g  i n  t h e  d e s t r u c t i o n  of a f o y e r  l i g h t  

f i x t u r e ,  a foyer switch and certain c i r c u i t  b r e a k e r s .  Plaintiffs 

contend t h a t  defendant  had a d u t y  t o  p r e s e r v e  t h o s e  i t e m s ,  based on 

a r e p o r t  from t h e  Fire Marshalr d a t e d  October 4 ,  2006 .  The r e p o r t  

s t a t e d  t h a t  t h e  cause of t h e  fire was "[plrobably h e a t  from a 

faulty e l e c t r i c a l  fixture." 

"Under N e w  York law, s p o l i a t i o n  s a n c t i o n s  are a p p r o p r i a t e  

where a l i t i g a n t ,  i n t e n t i o n a l l y  o r  n e g l i g e n t l y ,  d i s p o s e s  of crucial 

items of evidence involved  i n  an  accident b e f o r e  t h e  a d v e r s a r y  has  

an o p p o r t u n i t y  t o  i n s p e c t  them." Kirkland v New York C i t y  Hous. 

A u t h . ,  236 AD2d 1 7 0 ,  1 7 3  (1st Dept 1 9 9 7 ) ;  see Orteqa v City of New 

York, 9 NY3d 69 ( 2 0 0 7 ) ;  S t a n d a r d  F i r e  Ins.  Co. v F e d e r a l  P a c .  Elec. 

Co., 14 AD3d 213 (lat Dept 2 0 0 4 ) .  Here, p l a i n t i f f s  have n o t  

demonstrated t h a t  s a n c t i o n s  are warranted .  

I n i t i a l l y ,  plaintiffs contend  t h a t  t h e  a l l e g e d  s p o l i a t i o n  

occurred d u r i n g  litigation, i n  t h a t  t h e  building w a s  s o l d  wh i l e  t h e  

i n s t a n t  a c t i o n  was pending.  However, plaintiffs concede t h a t  the 

b u i l d i n g  was s o l d  one day a f t e r  plaintiffs purchased t h e  index 

number and one month b e f o r e  de fendan t  was se rved  wi th  t h e  summons 

and compla in t .  The re fo re ,  t h i s  is no t  a s i g n i f i c a n t  f a c t o r  i n  

demonst ra t ing  t h a t  de fendan t  had an  o b l i g a t i o n  t o  p r e s e r v e  t h e  
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evidence a t  i s s u e .  

More s i g n i f i c a n t l y ,  i t  i s  undisputed t h a t  p l a i n t i f f s  had a 

p e r i o d  of over seven  months a f t e r  t h e  f i r e  marsha l ' s  r e p o r t  i n  

which p l a i n t i f f s  had t h e  o p p o r t u n i t y  t o  i n s p e c t  the apartment and, 

i n  p a r t i c u l a r ,  t h e  i t e m s  which defendant  a l l e g e d l y  des t royed .  I n  

f a c t ,  i t  i s  u n d i s p u t e d  t h a t  p l a i n t i f f s  d id  have e x p e r t s  go i n t o  t h e  

apartment  t o  inspect i t  dur ing  t h a t  p e r i o d .  Therefore ,  p l a i n t i f f s  

have no t  demons t r a t ed  t h a t  de fendan t ' s  sale of t h e  b u i l d i n g  

deprived p l a i n t i f f s  of t h e  oppor tun i ty  t o  i n s p e c t  or p r e s e r v e  

s p o l i a t i o n  of e v i d e n c e  is denied .  

S t a y  of Disaovrry 

CPLR 3103 (b)  p r o v i d e s  t h a t  " [ s l e r v i c e  of a n o t i c e  of motion 

f o r  a p r o t e c t i v e  order  shall guspend disclosure of t h e  p a r t i c u l a r  

mattes i n  dispute." CPLR 3103 ( c )  prov ides  t h a t  i f  disclosure has 

bpen " improper ly  o r  irregularly ob ta ined  so t h a t  a s u b s t a n t i a l  

right of a p a r t y  is prejudiced, t h e  court, on motion, may make an 

a p p r o p r i a t e  order ,  including a n  o r d e r  t h a t  the information be 

suppressed .  " 

P l a i n t i f f s  c o n t e n d  t h a t  defendant  violated t h a t  stay by 
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acquiring discovery from Chubb during the time that the motion to 

quash the subpoenas and for a protective order was s u b  jud ice .  

Defendant does not address this allegakion in i t s  motion papers. 

Plaintiffs have submitted evidence demonstrating that 

defendant sought and obtained certain discovery from Chubb which 

was t h e  s u b j e c t  of the subpoenas at issue, including documents and 

photographs,  during the period of time in which such discovery was 

stayed under CPLR 3103 (b). However, plaintiffs have not 

demonstrated t h a t  a s u b s t a n t i a l  right has been prejudiced. The 

discovery at issue was subject to the subpoenas and would have 

eventually been discoverable by defendant, given t h i s  court's order 

denying plaintiffs' motion for a protective order. 

Plaintiffs specifically contend that they were prejudiced 

because defendant deposed Mr . Pecknic, Chubb' s Cause and Origin 
Investigator on April 28, 2009, without t h e  presence of plaintiffs' 

counsel. Plaintiffs contend that the deposition should have been 

stayed because they served their motion for a protective order on 

that same date. However, it is undisputed that p l a i n t i f f s  were 

aware that the deposition was scheduled for that date and could 

have attended and objected to the deposition taking place.  

Moreover, plaintiffs have not demonstrated that they completed 

service of the motion before the deposition t ook  p l ace .  See CPLR 
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2103 ( b )  ( 5 )  . 
Accordingly, it is 

ORDERED t h a t  plaintiffs' motion f o r  l e a v e  t o  reargue this 

c o u r t ' s  decision dated  November 23, 2009, is denied; and it is 

f u r t h e r  

ORDERED that plaintiffs' motion f o r  leave t o  renew t h i s  

court's decision dated November 23, 2009, i s  denied; and it is 

f u r t h e r  

ORDERED t h a t  plaintiffs' motion for sanctions in connec t ion  

w i t h  spoliation of evidence is denied; and it is further 

ORDERED that plaintiffs' motion for s a n c t i o n s  in connection 

w i t h  d e f e n d a n t ' s  violation of CPLR 3103 (b) i s  denied; and it is 

f u r t h e r  

ORDERED t h a t  defendant's motion t o  e n f o r c e  certain non party 

subpoenas is gran ted .  

DATED: ql l D / / o  ENTER: 
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