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SUPREME COUR’I’ OF THE STATE 01 NEW YORK 
COUNTY OF NIEW YORK: PAKT 11 
I________________________________I________-_-~-_--____-____~~-_____-_-  

In the Matter of thc Application of 
LIIIIA MARTINEZ, 

x 

Petitioner, 

For a Judgment Pursuant to Article 78 of the Civil 
Practice Law and Rules, 

Iiidcx No.: 401297/09 

JOAN A. MADIIEN, J.: 

In this Articlc 78 proceeding, Lidia Martinez, petitioner, seeks to reversc the 

detcrmination of the New York City Hou.sing Authority (the Housing Authority), respo&nt, 

which ordered that her tenancy be terminated. The Housing Authority coiitcnds that thc decision 

to tcrniinate petitioncr’s tenancy was properly made alter reviewing testimony and 

documentation which demonstratcd that petitioncr had intcntionally filed false affidavits of 

income lroin 1995 through 2004. 

Petitioner is a tenant in a building run by tlie Housing Authority at the Morrisania Air 

Rights Houses, 285 East 15@” Street, Apartment 1 lC, in the Bronx, New York. Petitioner has 

residcd at this location for almost fiftcen years, and currently livcs there with one of her 

daughters. 

Pursuant to federal regulations, thc Housing Authority annually monitors the family 

composition and incomc of tenants inits  buildings in ordcr to calculate and ad-just the rent. See 

24 CFR 960.253 (c). Upon reviewing petitioner’s afiidavit of income for 2004, the Housing 
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Authority’s building inanagernent noticed that pctitioner had submitted an award lettcr froin tlic 

Social Security Administration which indicated that her disability bencfits had bcen stoppcd. 

The managciiicnt also iioticcd that the bciicfits receivcd by petitioner’s daughter constituted the 

only reported iiicnme receivcd by the houschold. In ordcr to confirm that pctitioiier received no 

other additional income, the inanagement coiitactcd the IKS. 

Subsequently, on January 20, 2005, the IRS scnt the inanagement a copy of petitioner’s 

lax return transcripts [or 2002 and 2003. Thc tax returns indicated that petitioner had rcceived 

income from cniployment which she did iiot disclose in hcr affidavits o f  inconic. 

In a lettcr dated February 2, 2005, Evonne Parker, a Housing Manager from the Mousing 

Authority, notified petitioner that, due to the misreprcsentation concerning her incomc, the 

Housing Authority was considering teiininating her lease. Parker invited petitioner to an 

appointment to discuss tlic violations of hcr lease. Petitioner met with the management on 

Pcbruary 11,2005, and disclosed that she was employed for 13 years and was working as a home 

attendant for Self Help Community Service. Petitioner maintained that she did not report the 

income to the Authority, because her rent would have increased. 

On February 24, 2005, petitioner submitted a Summary oi‘Eariiiiigs form to thc 

management. This ibrm confirmed that petitioncr’s employment with Self Hclp Corninunity 

Sel-vicc bcgan in 1990, aiid that shc was currently employed with thc company. On March 18, 

2005, management refcrred pctitioner’s case to tlic Office of tlic Inspector Geiieral for I‘urther 

investigation. 

Suzaiine Vitti (Vitti), Assistant Inspcctor General for the Housing Authority’s Officc of 

the Inspector Gcncral, comiiieiiced an investigation regarding the petitioner following the referral 
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from the management. On July 15, 2005, Vitti and Patricia Carvajal, a n  employee froiii the 

Office of the Inspector General, interviewed petitioner. At the interview, petitioner disclosed 

that she has worked at Self Help Coniinunily Service since November 3, 1990, and that she did 

not rcport her incoinc to the Housing Authority because her rent would bc increased. At the 

request of the O k e  of thc Inspector General, petitioncr provided a written statement in which 

she admitted that her hilure to report her incoinc was due to a fear o f a  rent increasc. 

On 13ccember 13, 2005, petitioner was arrested, aiid on Octobcr 10, 2007, she pled guilty 

and was convictcd of grand larceny in the third degree. Petitioner once again met with the 

management on February 22, 2008. At this meeting, pctitioner agreed to pay rcstitutioii pursuant 

to her plea agrccment aiid was informed that the cntire record regarding her tenancy was being 

[orwarded to tlic Ncw York City Law Department. 

On Decernbcr 29, 2008, the Housing Authority brought chargcs against petitioner, which 

alleged that she submitted h l se  affidavits o l  income aiid that she had failed to disclose her 

employment income from 1991 through 2004. Petitioner was advised that a hearing would take 

place and that she could be represented by counsel or a representative. 

The administrative hearing took place on February 1 1, 2009, with Chief Hearing Officer 

Ester Toniicic Hilies prcsiding. At the hearing, the Housing Authority amended its chargcs 

against petitioner to allege that she submitted false affidavits of income for the period of 1995- 

2004. Vitti testified regarding the findings of. her investigation, her interview with petitioner, and 

her review of the documents. 

Petitioner’s dauglitcrs, Yoisy Martinez and Narelin Sabio, were also called to testify, 

Yoisy Martinez maintained that although petitioner was wrong in not reporting 1icr income, 
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petitioner has been paying $100 per month in restitution. She also alleged that the kitchen in 

petitioner’s apartment has flooding problems, that petitioncr never receivcd certain appliances 

and that the apartmcnt has a roderil problcm. Howevcr, no argument was madc that thcse 

conditiolis wcre related to petitioncr’s decision to not report her income. 

Petitioner also tcstified at thc hearing. Pctitioner testified that she did not disclose thc 

income in ordcr to support her liiur children, that she is currently paying back the nioncy owed, 

and that she lost bcrjob as a result or pleading guilty, Petitioncr also submitted a certificate of 

relief from disability which she obtained fi*orn tlic New York Statc Departmcnt olHeaIth and 

testified that she is presently working again. 

After rcviewing all of the testimony and evidcnce, Hearing Officer Hincs concludcd that, 

petitioner filed false allidwits for nine years, that she failed to report her cniployment income to 

the Housing Authority, that tlic total rent which she owcs is $28,104, and that petitioner’s 

tenancy should be terminatcd. On April 8, 2009, the Housing Authority adopted the decision of 

Hearing Officer 1 lines and teiminated petitioncr’s tenancy. Petitioncr now moves to vacate the 

dccision of the Housing Authority. 

The First Departmelit has held that “[iln the context of a CPLR article 78 proceeding, it is 

well settled that judicial revicw is limited to a determination of. whethcr the administrative action 

was arbitrary and capricious or lacks a reasonable basis. Where such a rational basis exists, an 

administrative agency’s coiistruction and interpretation of its own rcgulations and of the statute 

uiidcr which it f‘unctions arc entitled to great deference.’, Mutter ufAri’f‘v New York Ciq Tuxi & 

Limousine C‘ornmn., 3 AD3d 345, 346 (1 st Dept 2004) (citations omitted). 

Here, tlic Housing Authority based its decision to terminats petitioner’s tenancy on the 
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testimony and evidence which was presented at the hearing held on February 1 1, 2009. l h e  

evidence reviewed by thc 1 Tousing Authority included petitioner’s coilcession that she 

intentionally concealed her income from the ffousing Authority, petitioiicr’s certificate of 

disposition confirming that slic pled guilty to grand larceny, and pelitioiicr’s aflidavits of income 

rrom 1995 though 2004 in which petitioner failed to disclosc that she rcccivcd any einployment 

incomc, stated that no iiicniber of her household was employed, and claimed that disability 

beneiits coiistitutcd the household’s only income. Thc I Tousing Authority also reviewed W-2 

statements, carniiig printouts, summary o l  earnings statements, and the schedulc for rent 

calculation which sliows that petitioncr underpaid her relit by $28,104. 

Petitioner maintains that the penalty of tcrniinating her tcnancy is disproportionate and 

shocking to the conscience because she is currently making restitution payments to the Housing 

Authority, she is a single inothcr who raised four children, and she takes care of her youngest 

daughtcr who is under psychological care. Courts may set aside an administrative penalty i l  the 

measurc of punishment or discipline is so disproportionate to the offcnsc, that it is shocking to 

the judicial conscicncc. 

First Department has held that the termination of a tenancy may not be shocking to the 

conscience when the conduct of a tenant is the cause for the termination. See Muller qfSmith v 

New York Cily IIous. Aidh, ,  40 AD3d 235,235 (1 st Dept), lv denied 9 NY3d 8 16 (2007) (the 

penalty of terminating the tenancy of pctitioner does not shock tlic conscience, because the 

termination was based upon licr conduct of concealing the income of her husband). 

Mutter of Rutkzma.r v Stout, 8 NY3d 897, 898 (2007). However, thc 

Here, the conduct of petitioner was the direct cause of the termination of her tenancy. 

While pctitioner’s circumstances which lead to the concealment of her income are sympathetic 
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and recognizing the dililculty of rearing lour children on a home attendant's salary, neither 

provides a legal basis lor setting aside the adininistrative penalty. Furthcrniore, although 

petitioner is presently paying back thc past due rent, this does not bar the Housing Authority from 

also terminating her tenancy. ' I he  annual lease signed by pctitioner provides that any breach of 

the terms of the lease, inay rcsult in eviction by thc Housing Authority. ,S'm Newlon v Municipal 

Hou,~ ,  Aufh. ,  3 8 NY2d 220,22 I (1 976). 

Based 011 the foregoing, thc court concludes that the detcrmination of the Housing 

Authority is based upon cvidence and testimony presented at the hearing, and is not arbitrary, 

capricious or shocking to the conscience. The petition, therefore, must be denied. 

Accordingly, it is 

ORDERED and ADJUDGED that thc petition of Lidia Martinez is denied and the 

proceeding is dismissed. 

Dated: April /z., 20 10 1 ENTER: 
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