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SIJPREME COURT OF 'I'HE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 1'7 

ORCIIARD MANAGEMF:NT , INC . arid 
-X - - -  

2 3 ' 1 - 2 4 0  EAST 2SL"  STREET ASSOCIATES, L . P . ,  

- agairis t ~ 

Plaintiffs, 

Index No. 602476/05 

INSURANCE COMPANY OF GREATER NEW YORK, 
24 2 EAST 2 S t "  S'I'KKET ASSOCIATES, L. L. C. , 
C .  GERSHON COMPANY, INC. , 
J . E .  LEVINE BUILDERS, I N C . ,  
STEPHEN R. JACOBS GROUP, P. C. , 
ROEER'l' TIERECTOR ASS0C:lATES , i N C ,  , 
TIE CAN'L'OR SEINUK GROUP, INC., 
SOIL MECHANICAL DRILLING AN0 'I'ESTJNG CORP., 
and 242 EAST 25"' STREET CORPORATTON, 

Def endarits. 
- X  

J.E. LEVINE BUILDEKS, TNC., 

' Th i rd -Pa r ty  Plaintiff, 

-against- 

GOLDEN VALE CONSTRUCTION CORP., 

Second Third-Pa.rty Plaintiff, 

Third-party 
Index No. 591266/05 

- a g a i n s t  - Second Third-party 
Index No, 590318/06 

242 EAST 2 S L "  STREET CORPORATION and 
242 EAST 25th S'1'KEET ASSOCIATES, L.L.C., 

Second Third-party Defendants. 
-X 

INSUKANCE COMPANY OF GREATER NEW YORK, 

Third Third-party Plaintiff, T h i r d  Third-Party 
Index No. 590388/0'/ 

-against - 
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C .  GERSHON COMPANY, INC. , 
J. E .  L E V I N E  B U I L D E R  , I N C  , 
STEPIIEN U .  JACOBS GROUP, P . C . ,  
ROBERT DEREC?'OK A S S O C I A T E S ,  I N C .  , 
THE CANTOR S E I N U K  GROUP, I N C .  , and 
SOlL MEC'HANICATA LIRIL1,TNG AND ' I ' E S T I N C  C O R P . ,  

EMILY JANE GOODMAN, J . S . C . :  

'l'his m a t t e r  i nvo lves  m u l t i - p a r t y  l i t i g a t i o n s  a r i s i n g  from 

damages t o  a s i x , , s t o r y  r e s i d e n t i a l  b u i l d i n g  a l - legedly  caused by 

adjoining p r o p e r t y .  Orchard Management, I n c .  and 2 3 4 - 2 4 0  East  

S t r e e t  Assoc ia t e s ,  L . P .  ( t o g e t h e r ,  Plaintiffs) are t h e  2 5 1.11 

r e spec t ive  rnanaqer and owner of a condominium b u i l d i n g  loca ted  a t  

2 3 2 - 2 4 0  E a s t  25':" S t r e e t ,  N e w  York C i t y  ( P l a i n t i f t '  s Buildi.ng) 

P la i r i t i f  f s seek recovery for prope r ty  damages from t h e i r  

i n s u r e r ,  Insurance Company of Grea te r  N e w  York (GNY)  ; the 

owner/developer of t h e  a d j o i n i n g  p rope r ty ,  2 4 2  E a s t  25"' S t r e e t  

Assoc ia tes ,  LLC,  2 4 2  East 25t"  S t r ee t  Corporation and C .  Gershon 

Company, I n c .  ( c o l l e c t i v e l y ,  242/Gershon) ; t he  gene ra l  rnanaqer 

r e t a i n e d  by 242/Gershon for t h e  c o n s t r u c t i o n  p r o j e c t ,  J.E. Levine 

Bu i lde r s ,  I n c .  (Levirle) ; t h e  a r c h i t e c t  r e t a i n e d  by 242/Gershorl 

for t he  p r o j e c t ,  Stephen E. Jacobs Group, P.C. (SJG); the 

s t r u c t u r a l  engineer  r e t a i n e d  by 242/Gershon f o r  t h e  p r o j e c t ,  T h e  

Cantor Seinuk Group, I n c .  (Cantor) ; and t h e  subcon t rac to r  

r e t a i n e d  by Levirie f o r  excavation and foundation work f o r  the 

2 

[* 3]



p r o j e c t ,  Golden Vale Const ruc t ion  Corp. (Golden V a l e )  . ’  In t u r n ,  

GNY seeks t o  a s s e r t  i .ndemni.fication claims a g a i n s t  24%/Gershon 

arid Levirie , as wel l  as o t h e r  e n L i t i e s  involved i.1-i the pi-olj e c t  , 

inc luding  Cantor arid Golden V a l e .  

The above-captioned a c t i o n s ,  which encompass t h e  pr i .ncipal  

act-ion and va r ious  t h i r d - p a r t y  a c t i o n s  , inc ludiny  the t h i r d - p a r t y  

acLiori by Levine aqair ls t  Golden Vale, 

a l l  purposes, 

of t h i s  court da ted  September 2 7 ,  2 0 0 7 .  T h i s  decision a n d  order 

addresses  motion sequence numbers 0 0 4 ,  0 0 5 ,  006 and 0 0 7 ,  as well  

as many c r o s s  motions by t h e  va r ious  parties, 

consol ida ted  h e r e i n  f o r  d i s p o s i t i o n .  

have beeu consolidat-ed for 

j.nc 1 udirlg di.:;covcry arid t - r i a l ,  pursuant t o  a n  order 

a l l  of which a r e  

Backqround 

A s  owner/developer of t h e  land  a t  2 4 2 - 2 4 6  Eas t  25 ’ ’ ’  S t r e e t ,  

New York City ( t h e  Site), 242/Gershon en te red  i n t o  a cons t ruc t ion  

management agreement w i t h  Levine, as p r o j e c t  g e n e r a l  manager, t o  

b u i l d  a 13-story r e s i - d e n t i a l  bu i ld inq  a t  t h e  S i t e ,  which is 

ad jacen t  t o  P l a i , n t i f f s ’  b u i l d i n g .  Sepa ra t e ly ,  242/Gershon 

enLered i n t o  c o n t r a c t s  f o r  a rch i tecLura1  services w i t h  S J G ,  and 

for s t r u c t u r a l  eng inee r ing  s e r v i c e s  with Cantor. T h e r e a f t e r ,  

Levine, as agent  of 242/Gershon, subcontracted wi th  Golden V a l e  

t o  perform excavat ion  and foundat ion  work f o r  t h e  p r o j e c t .  In 

’ Based ori t h e  c o u r t  records, t h e  acti.oris f i J e d  against 
defendants  Robert Dei-ector Assoc ia tes  , Inc . arid S o i l  Mechanical 
Drilling arld Tes t ing  Corp. have been dismissed or  d i scon t inued .  
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turn, Golden Vale retained Bronzino Engineering ( B r o n z i . n o )  to 

desi.yn under-pinning and s h o r i n y  work f o r  the Site. ;’ Golden Vale 

also hi red  Metric Consul.ti1-1g and Inspection (Metric) to perfor-rn 

field inspections, including underpinning inspection, as well as 

concrete and soil testing , among other things. 

In June 2004 , excavation activities began at the SiLe, which 

adjoins arid is located to the east of Plaintiffs’ Building. 

to excavation and construction activities at the Site, Plaintiffs 

Due 

allege that their building sustained extensi.ve damages, 

insurance  coverage from their insurance carrier, GNY, under an 

“a11 risk” policy. After GNY denied coverage, P1.ainti.ffs starked 

this action (i.ridex number 602476/05) aqainst GNY j n  July 2005. 

While opposing Plaintiffs’ motion for summary judgment (motion 

and seek 

sequence number 006), GNY cross-moves for permission to file 

cross  clatms against 242/Gershon, Levine, Cantor and Golden Vale. 

Separately, 242/Gershon moves (motion sequence number 004) 

for summary judgment against  Levine based on common law or 

Golden Vale‘s answer and precluding Golden Vale from testifying 

at trial. Tn turn, SJG moves (motion sequence number 005) for 

summary judgment i n  its favor, arquiny, i n t e r  alia, that damage:; 

t.o Plaintiffs’ Building were not caused by S J G ,  because S J G  was 

.’ Underpinning and shoring are methods by which a building 
adjacent to a construct5on site is stabilized when excavation at 
the site is done at a depth greater than the building’s footing. 
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not responsihl  e f o r  s t r u c t u r a l  engineer ing ,  underpinni rig o r  

excavat ion work, pursuant  t o  i t s  c o n t r a c t  w i t h  %42/Gc~shon. 

P l a i n t i f f s  a l s o  move (motion sequence number 0 0 7 )  f o r  p a r t i a l  

sununary judqmerit a g a i n s t  t h e  defendants  , asserting t h a t  under the  

a p p l i c a b l e  bu i ld lng  code, Lhe derendants  are s t r i c t l y  l i a b l e  fo r  

darnaqes t o  P l a i n t i f f s '  Bui ld ing  where, as here  , Lhc depth of  

excavat ion w a s  g r e a t e r  t han  10 f e e t .  

The above motions (motion sequence numbers 0 0 4 ,  0 0 5 ,  006 a n d  

007) engendered many oppos i t i ons  and cross  motions,  a l l  of which 

a r e  conso l ida t ed  h e r e i n  f o r  d i s p o s i t i o n ,  as d i scussed  below. 

Applicable L e q a l  Spandards 

I n  s t a t i n g  t h e  s t a n d a r d s  f o r  g ran t ing  o r  denying a summary 

judqrnerit moti.on pursuant  t o  CPLR 3 2 1 2 ,  

i n  A lva rez  v Prospect Hospital (68 NY2d 3 2 0 ,  3 2 4  [1986]) : 

t he  C o u r t  of Appeals noted 

A s  w e  have s t a t ed  f r e q u e n t l y ,  t h e  proponent of a 
sumtnary judgmerlt motion must make a prima f a c i e  
showiny of e n t i t l e m e n t  t o  judgment a:: a ma t t e r  of 
l a w ,  t endcr i  rig auf f i c i c n t  evidence t o  demonstrate 
t h e  absence of any m a t e r i a l  i s s u e s  of f a c t .  
F a i l u r e  t o  make such , . _  showing requires a d e n i a l  
of t h e  motion, r e g a r d l e s s  of t h e  s u f f i c i e n c y  of 
t h e  opposing p a p e r s .  
made, however, t h e  burden s h i f t s  t o  the p a r t y  
opposing t h e  motion f o r  summary judgment t o  

Once t h i s  showing has been 

It i s  noteworthy t h a t  Golden V a l e  commenced a. t h i r d - p a r t y  
a c t i o n  a g a i n s t  Bronzino i n  J u l y  2 0 0 9 .  Bronzino moved (motion 
sequence number 0 0 8 )  
cornplaint aga.j n s t  i t  , 
p r i n c i p a l  a c t i o n  and o t h e r  t h i r d - p a r t y  a c t i o n s .  
courL, da ted  November 4 ,  2 0 0 9 ,  Bronzino 's  motion was granted  as 
t o  severance,  but  denied as t o  d i s m i s s a l ,  wi thout  p r e j u d i c e  t o  
i t s  r a i s i n g  d i smis sa l  a.rguments i n  t h e  severed a c t i o n .  

f o r  ai1 order dismiss ing  the t h i r d - p a r t y  
o r  s eve r ing  the t l i i rd , . -par ty  a c t i o n  from the 

By order of t1ii.s 
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produce ev-ideiiticzry proof i n  admissible form 
s u f f i c i e n t  t o  e s t a b l i s h  the ex i s t ence  of m a t e r i a l  
, i ssues  of f a c t  which r e q u i r e  a t r ia l  of tlie ac t ion  
[ i n t e r n a l  c i t a t i o n s  omi t ted]  . 

Adhering t o  t h e  above guidance, t h e  c o u r t s  uniformly 

s c r u t j n i z e  motions for summary judymcrzt, as w e l l  a s  the facts arid 

c i rcumstances of each case, t o  detci-mine whetllci- r e l i e f  may he 

g ran ted .  See c . g .  Andx-e v Pomeroy, 3 5  NY2d 361, 364 (1974) 

(because e n t r y  of summary judgment "depr ives  t h e  l i t i g a n t  of h i s  

day in cour t  it i s  cons idered  a d r a s t i c  remedy which should only 

be employed when t h e r e  i s  no doubt a s  t o  the absence of t r i a b l e  

issues") ; People  v Grasso, 5 0  A113d 535, 544 (1'" D e p L  2 0 0 8 )  (in 

cons ider ing  a motion for summary judgment , "all of  the  evidence 

must be viewed i n  t h e  l i g h t  most favorable  t o  t h e  opponeriC of the 

motion" ) . However, conclusory  a l l e g a t i o n s  unsupported by 

competent evidence are i n s u f f i c i e n t  t o  d e f e a t  a summary judgment 

motion. A l v d r e z ,  6 8  N Y 2 d  a t  3 2 4 - 2 5 .  Notably, "[tlhe r o u r t ' s  

r o l e ,  in passing 011 a motion f o r  summary judy-tnent, i s  solely t o  

det.crmirie i f  any t r i a b l e  i s s u e s  e x i s t ,  not to determine the 

merits of a n y  such issues." Sheehan v Gong, 2 AD3d 166, 168 (1" 

D e p t  2 0 0 3 ) ,  

Also, i t  has been he ld  qeriera1,ly t h a t  documentary evidence 

m u s t  e s t a b l i s h  c o n c l u s i v e l y  a defense t o  a claim as a ma t t e r  of 

l a w ,  befor-e a c o u r t  may dismiss  the claim pursuant  t o  CPLR 3 2 1 1  

(a) (1)- See e . 9 .  W e l l ,  Gotshal & Manges, L I , P  v F a s h i o n  B o u t i q u e  

of Shor-t Hiils, Inc., 10 AD3d 2 6 7  (1'' Dept 2 0 0 4 )  
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I .  %42/Gel_lShOn’s Motion (,Mot-.ion S.equence Number OOQ 

% 4 2 / G c r s h o r - i ‘ s  motion r e q u e s t s  variocls r e l i e f s .  F i r s t ,  

2 4 2 / ~ c r s h o n  r eques t s  t h e  c o u r t  t o  vaca te  the  Statemenl: o f  

Readi.ne:;s arid t h e  Note of Issue f i l e d  by P l a i n t i f f s .  242/Gershon 

argues t h a t  the r e l i . e f  i s  proper because Golden V a l e ,  a necessary 

p a r t y  t o  these proceedings who w a s  r -esponsible  f o r  excavat ion and 

underpinning work a t  the Site, 

f o r  a n  examination be fo re  t r i a l ,  d e s p i t e  t h e  fact: t h a t  it had 

been ordered by this c o u r t  t o  do so on a t  l e a s t  t h r e e  occas ions .  

242/Gershon contends that i t  w i l l  be s u b s t a n t i a l l y  p re jud iced  j f  

a t r i a l  proceeds without  d i scovery  of Golden V a l e .  

had r epea ted ly  f a i l e d  t o  appear 

Vacati .ng t h e  Statement  of Rcadj.ness and t h e  Note of I s sue  a t  

t h i s  juncture i s  unwaryanted, p a r t i c u l a r l y  i.n l i g h t  of the €act 

that these proceedings have been pending s i n c e  2 0 0 5 ,  

parties (as wel l  as n o n - p a r t i e s )  , except  f o r  Golden Vale,  have 

produced wi tnesses  and documents for examination and d iscovery .  

According t o  counsel  f o r  Golden V a I . e ,  who is  appa ren t ly  r e t a i n e d  

by Golden Va le ’ s  i n s u r e r ,  t h e  reason f o r  Golden Va le ‘ s  f a i l u r e  t o  

appear f o r  examinatj.on b e f o r e  t r i a l  i s  t h a t  Golden Vale went out  

of bus iness  soon after these proceedings w e r c  commenced, and i t s  

p r i n c i p a l s  left t h i s  coun t ry  f o r  E~i rope  and never- r e t u r n e d .  

this regard ,  j . t  i s  proper  t o  grant 242/Gershon’s alternative 

reques t  € o r  relief, which i s  t o  prec lude  Gol.den V a l e  from 

and all 

In 
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in t roducing  ev j  derice a t  t r i - a l ,  due t o  i t s  non-compliance wi. t l -1  

p r i o r  d i scovery  o r d e r s  of t h i s  c o u r t . ‘  

cou r t  t o  e n t e r  penalty o r d e r s  a g a i n s t  a p a r t y ,  such as Golden 

Vale, when it  f a i l e d  o r  re fused  t o  comply w i t h  d i s c l o s u r e  o r d e r s .  

C P I A  3 1 2 6  empowers t h i s  

242/Gcrshon’s motion a l s o  seeks sumrnary Judgment against 

Levine,  

based on CommoIi- l a w  arid/or c o n t r a c t u a l  iriclemnif icat.i.on. Pursuant 

t o  A r t i  (:le 10 of t h e  Constructi.on Management Agreement, LcvI.ne 

w a s  reyuircd t o  obtain insurance  p o l i c i e s  o r  c e r t i f i c a t e s  naming 

242/Gershon as an addi , t iona l  i n su red .  The record  r e f l ecLs  t h a t  

Levine procured in su rance  coverage i n  favor  of 242/Gershon. 

Fu r the r ,  pursuant  t o  t h e  same Agreement, L e v i n e  w a s  r equ i r ed  t o  

defend, indemnify and hold harmless 242/Gershon f r o m  a:LI claims , 

Losses or damages caused by Tlevine’s negl.iqence o r  omissions.  

Because of  this c o n t r a c t u a l  clause, 242/Gershon r eques t s  e n t r y  of 

summary judgment a g a i n s t  Levine wlith r e s p e c t  t o  i . t s  c o n t r a c t u a l  

o b l i g a t i o n  to defend,  indemni€y and reimburse a l l  l e g a l  fees and 

expenses i n c u r r e d  by 242/Gershon in t hese  proceedjngs .  

t h e  gene ra l  manager h i r e d  f o r  t he  c o n s t r u c t i o n  pro] e c t  , 

T,evirie does not  d i s p u t e  i t s  c o n t r a c t u a l  o b l i g a t i o n s  t o  

242/Gershon. I n s t e a d ,  i t  argues t h a t  a r e c i p r o c a l  c l ause  i n  the  

Same Ayreement a1 s o  r e q u i r e d  2 4  2/Gershon t o  defend and indemnify 

Levine.  Levjne contends t h a t  “ i t  i s  not clear from t h e  con t r ac t  

” The same r e l i e f  against Golden V a l e  is  reques ted  b y  o t h e r  
co-defendants  i n  these c a s e s .  
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as t o  w h o  :;hall defend and ilndemnify w h o . ”  See  Michael S e l t z e r  

AT f i rmat io i l  i n  Support  of Levine’s  Cross Motion Arid i n  Oppositioll 

L o  242/Gershon’:; Mot.ion ( S e l t z e r  Aff i rmat ion)  , 1 15. 

Levine‘ :; argument: i s  wiLhout mer i t ,  Leviilc ha:; not a l l eged  

any clajm against ,  2 4 2 / ~ e r s h o n  a r i s i n g  from any a c t  o r  omission of 

242/Gershon tha t  may be a t t r i b u t a b l e  t o  the damages sus t a ined  by 

P l a i n t i f f s ‘  Building. In f a c t ,  Levine has not a s s e r t e d  an 

indemnity claim a g a i n s t  242/Gershon. Thus , 242/Gershon‘s motion 

scclcj .r iq summary judgment a g a i n s t  Levirle as t o  i.ts c o n t r a c t u a l  

o b l i g a t i o n  t o  defend and indemnify 2 4 2 / C e r s h o n  is granted .  

A. Levine’s Crozs M o t l a  

In i t s  c r o s s  motion, Levine asser ts  t h a t ,  i f  t h i s  cour t  were 

t o  g ran t  212/Gershon’s request f o r  defense and indemnif ica t ion  

a g a i n s t  T,evii?e, 

defense and i,ndemnif i c a t i o n  a g a i n s t  Golden V a l e ,  which con t r ac t ed  

with Levine t o  perform excavat ion  and underpinning wor-k . S e l t z e r  

Aff i rmat ion ,  11 16. Pursuant  t o  A r t i c l e  2 0  of t h e  subcon t rac t ,  

Golden V a l e  w a s  t o  indemnify Levine and 242/Gershon from claims 

o r  l o s s e s  a r i s i n g  out of any a c t  or omission of  Golden  Vale ii? 

t h e  performance of work a t  the S i t e .  The r eco rd  r e f l e c t s  t h a t  

Golden Vale procured in su rance  coverage i n  f a v o r  of Levine,  

pursuant. t o  an eridorsement , 

i n su red .  ‘I’hus, Levine contends t h a t  i t  i s  e n t i t l e d  t o  summary 

judgmerit a g a i n s t  Golden Vale ,  a s  a matter of l a w ,  f o r  con t r ac tua l  

j . t  s hou ld  l i kewise  g r a n t  Levine’s  r eques t  for 

a n d  

% 4 2 / G e r s h o n  w a s  n a m e d  as a d d i t i o n a l  
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dcfense and i.ndemnity, where, as h e r e ,  P l a i n t i . f f s  a l l .ege Lhat 

improper excavat ion  and underpinning work a t  t he  S i t e  caused 

damages t o  P l a i n t i f f s ’  Bui.l.dii?g. 1-d .  , 17 2 2 - 3 8 .  

Golden V a l e  opposes 1,evinc’s c ross  claim and summary 

judgment motion. Golden Vale ai-yucs that (1) pursuant  t o  t h c  

subcon t rac t ,  G o l d e n  V a l e  w a s  to complete i t s  work under the 

d i r e c t i o n  and supervis i .on o€ 1,evine; ( 2 )  Lcvine’ s super in tendent  

f o r  the  p r o j e c t  , Joscph Edwards , 

Vale’ s excavat ion  and underpinning work, as evidenced by d r a w i n g s  

a.nd c a l c u l a t i o n s  of Edwards i n  r e s p e c t  of t h e  depth  of excavat ion 

aild the  amount of conc re t e  f o r  the underpinning; ( 3 )  General 

Obliqakions L a w  ( G O L )  5 5-322.1 voids any indemnity c l ause  t h a t  

seeks t o  exempt t h e  indemnitee from l i a b i l i t y  for  i t s  own 

negl igence;  and  ( 4 )  an i s s u e  of Lact as t o  the appor-Lionrnent of 

comparative f a u l t  p rec ludes  the e n t r y  o f  summary judgment. 

d i r e c t e d  arid super-vised Golden 

Golden Vale‘s argument t h a t  i t  r e l i e d  on the  drawings and 

c a l c u l a t i o n s  of  Edwards i n  i t s  performance of excavat ion  and 

underpinning work i s  spec ious .  

Vale r e t a i n e d  Rrorizino , a l i c e n s e d  engineer ,  t o  perform, in t e r -  

a l i a ,  underpinnj.ng design. Fur the r  , Edwards’ unopposed testimony 

r e f l e c t s  that t he  drawings w e r e  on ly  hand ske tches  (as opposed t o  

p l ans  o r  s p e c i f i c a t i o n s )  prepared by h i m  a f t e r  t h e  underpinning 

w a s  f i.ni:;hed, and t h a t  t h e  c a l c u l a t i o n s  were simply a “talceof € ”  

a.s t o  the amount of poured concre te  (measured i n  yards) used f o r  

The record  r e f l e c t s  that Golden 
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t h e  uridcrpi.nning. I lepos i t ion  of Edwards, a t  3 0 5 - 3 0 9 .  

‘i’hus, t h e  rccord  show:; t h a t  t h e  excavat j  on and unde~:pirming 

work w a s  done by Golden V a l e  and/or  i t s  subcon t rac to r  H r o r i z i  no ,  

and Levine does not  d i s p u t e  t h a t  s e c t i o n  2 . 2  of t h e  subcoriLract 

s t a t e s  Lhat Golden V a l e  “shall undertake and complete the Work 

under t h e  d i r e c t i o n  and supe rv i s ion  of t he  Cons t ruc t ion  Manager 

[i .e. , Lev ine . ]  ” Y e t ,  Levine arques t h a t ,  d e s p i t e  i t s  duty t o  

d i r e c t  and supe rv i se ,  

di.recLed Golden V a l e  as t o  how it  w a s  t o  perform i t s  work.” 

S e l t z e r  Rep1.y Aff i rmat ion ,  1 2 6 .  A l s o ,  Levine argues t h a t ,  even 

tlnough i t  had “general supe rv i so ry  powers , those  powers were t o  

ensure that t h e  work w a s  being  performed i n  conformity with t h e  

plans, iiot how the  w o r k  w a s  actua1l.y performed by Golden VaILe.” 

Id. In e f f e c t ,  Levine contends t h a t ,  even i f  i t  exe rc i sed  t o t a l  

control .  over  t h e  p r o j e c t ,  because Golden Vale was t h e  on ly  e n t i t y  

t h a t  performed excavat ion  and underpinning work us ing  means and 

methods s o l e l y  w i t h i n  i t s  c o n t r o l ,  Levi.ne s h o u l d  not  be l i a b l e  

f o r  P l a i n t i f f s ’  datnages. Id., 7 2 7 .  

“no evi.dence has been p resen ted  t h a t  Levine 

However, Levine does riot d i s p u t e  Golden Vale’s a s s e r t i o n  

t h a t  Levine was, under the subcon t rac t ,  r e spons ib l e  t o  superv ise  

and d i r e c t  t h e  excavat ion ,  and t h a t  t h e  excavat ion  w a s  in excess 

of 1 0  f e e t  below t h e  curb  l i n e .  Golden Vale Oppositiori B r i e f ,  aL 

G ( r e f e r e n c i n g  Depos i t ion  of Edwards, a t  190-204). Under Lhe 

b u i l d i n g  code, as expl-ained below, t h e  depth of such excavatlori 
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may render  a p a r t y  or p a r t i e s  

respons ib le  f o r  such excavat ion  l i a b l e  for damages ::ustai.ned by 

ad jo in ing  bui..I dings and p r o p e r t i e s .  E’urt>her, as discussed  he low,  

t h e r e  a r e  al-I eqat ior ls  and testimoni-e:; t o  t h e  e f f e c t  t h a t  t he  

foundat ion uriderpi.rlning p l a n  submit ted by Bronzino, 

subcon t rac to r ,  d i d  riot address  underpj,rming o f  the  S i t e ’  s west 

proper ty  l i n e ,  and t h a t  no eriqi-neerjny p l a n  01- dr-awing f o r  

underpinning of the west: p rope r ty  l i n e  w a s  eve r  produced.”  

Rappe:L Aff i rmat ion  i n  Support of GNY’s C r o s s  Motion, 

Because Leviile w a s  the gene ra l  manager and contractor f o r  the 

p r o j e c t ,  an i s s u e  can be r a i s e d  a:: t o  t h e  deyree of superv is ion  

and control.  i t  should have exe rc i sed  over t he  p r o j e c t ,  

review of the p l a n s  and drawings submit ted by t h e  various 

c o n t r a c t o r s  and Lrades r e t a i n e d  f o r  the pro]  e c t  . 

( incl-uding a gene ra l  c o n t r a c t o r )  

Golden Vale’s  

See 

17 34-35. 

inc luding  

Also, t h e  cases  r e l i e d  on by 1,evline i n  support of i t s  cross  

motion a re  d i s t i n g u i s h a b l e  arid i n a p p l i c a b l e .  For example , i n  

Roddy v N e d e r l  ar ider  PI-oducing  Company of Anlei-i ca , ( 4 4 A113 d 

556 [IsL Dept 2 0 0 7 1 )  , and W a t r a l  & Sons, I I I C .  v OC R i v e r h e a d  58, 

LLC ( 3 4  AD3d 5 6 0  [2d Dept 20061)6, summary judgment r e l i e f  f o r  

c o n t r a c t u a l  indemnity w a s  g ran ted  i n  favor  of t h e  iridemnitees 

I I IC . 

‘’ A s  noted e a r l i e r ,  the S i t e  i s  l o c a t e d  t o  t h e  e a s t  of 
P l a i n t i f f s ’  s i x - s t o r y  condominium b u i l d i n g .  Thus, t h e  S i t e ’ s  
w c s t  p rope r ty  l i n c  abuts  and a d j o i n s  P l a i i i t i f  f s‘ Bui . ld ing .  

Notably, W a t r a l  w a s  r eve r sed  by t h e  Court o..f Appeals, i n  
W a t r a l  (10 N Y 3 d  1 8 0  [2008]) , based 011 t h e  f a c t s  i n  t h a t  c a s e .  
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because Lhcy w e r e  t h e  owners o r  licensors of p r o p e r l y ,  and t h c  

indemni-tors were the c o n t r a c t o r s  or l i c e n s e e s  who s o l e l y  caused 

t h e  i n j u r i e s  t o  t h i r d  p a r t i e s  a r i s i n g  from t h e i r  performance of 

work for the owners o r  l i c e n s o r s .  Tn t h i s  case, however, Levirie 

w a s  t h e  p r o j e c t  inana7er f o r  owner-developex- 242/Gei:shoIl, and w a s  

t o  supe rv i se  and d i r e c t  t h e  w o r k  of Golden Vale.  'Thus, the 

a l l e g e d  damages  t o  P l a i n t i f f s '  Bui lding could bc t h e  r e s u l t  of 

negl igence of va r ious  co-defendants  in t h e s e  c a s e s ,  i n d i v i d u a l l y  

o r  c o l l e c t i v e l y .  Moreover, a l though t h e  Golden V a l e  subcont rac t  

speaks of i ndemni f i ca t ion  i n  favor  of Levine, i.t s t a t e s  t h a t  

"such indemnif ica t ion  s h a l l  apply only t o  t he  e x t e n t  permi t tcd  by 

a p p l i c a b l e  l a w , "  such as GOL 5 5-322.1, whi.c:h docs not; permit. 

indemnif ica t ion  f o r  t h e  indemni tee ' s  own negl igence .  Because an 

i s s u e  o€ fact i s  r a i s e d  as t o  Lev ine ' s  d e f i c i e n t  o r  negl igent  

e x e r c i s e  of c o n t r o l  and s u p e r v i s i o n ,  i t s  cross motion f o r  summary 

judgment a g a i n s t  Golden V a l e  cannot be granted  a t  t h i s  j u n c t u r e .  

Karash  v A d e t u I i j i ,  56 AD3d ' 1 2 6 ,  7 2 7  (2d  Dept 2 0 0 8 )  ("Wkerc 

comparative ncgl igence may have con t r ibu ted  t o  an acci.derit,  

surnmary judynent will be precluded" ) . 

On t h e  ot .hcr hand, t h e  argument t h a t  Go1,den Vale ( o r  i t s  

i n s u r e r )  should be a f fo rded  a " f i n a l  oppor tuni ty"  t o  .locate i t s  

principals ( i n c l u d i n g  P e t e r  McAvoy) , t o  avoid the p rec lus ion  of 

i t s  p re sen t ing  evidence o r  wi tnesses  a t  trial, i s  without m e r i t .  

Colder1 Vale Opposi t ion B r i e f ,  a t  8 .  A s  d i scussed  above, Golden 
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Vale had beein given s e v e r a l  o p p o r t u n i t i e s  t o  comply with the 

d i s c l o s u r e  o r d e r s  of t h i s  c o u r t ,  but repeatedly f a i l e d  t o  do so .  

‘1’1-ierefore, i t s  i-.equest f o r  yet ano the r  chance t o  produce a 

witness  u n t i l  

I1 . SJG’,.s Sunirnaq Judqrnent Mot.ioI1 (Motion Sequence Nurnb-er 005 1.. 

L h c  a r c h i t e c t  r e t a i n e d  by 2 4 2 / G e r s h o n  f o r  t h e  project, 

(30 days p r - io r  t.o t r i a l  should be den ied .  

SJC, 

m o v e s ,  pursuant  t o  CPLR 3 2 1 2 ,  

no l i a b l i l i t y  f o r  t h e  damages s u s t a i n e d  by P l a i n t i f f s ’  

In support  of i t s  motion, 

Weber (Weber A f f i d a v i t ) ,  a SJG p r i n c i p a l  and l i c e n s e d  a rch i t ecL .  

The Weber A f f i d a v i t  a s s e r t s  t h a t :  (1) pursuant  t o  W G ’ s  con t r ac t  

with 242/Gershon, 

Ci ty  Ilepartment of E u i I d i n g a  (DOR) t h a t  r e l a t e d  t o  underpinning, 

shor ing ,  b r a r i n g  and s t r u c t u r a l  s t a b i l i t y  of ex is t i .nq  o r  ad jacent  

bu i ld ings  were a l l  excJ.uded from SJG’s c o n t r a c t u a l  s e r v i c e s ;  

t he  c o n t r a c t  between 242/Gershon and Cantor ( t h e  s t r u c t u r a l  

f o r  an orde r  dcc l -a r ing  that; S J G  has 

Building.  

S J G  submit ted an  a f f i d a v i t  of Herbert 

controlled inspect i ,ons r equ i r ed  by the New York 

(2) 

’ Contro l led  i .nspect ions m u s t  be done during cons t ruc t ion  
project:: by q u a l i f i e d  p r o f e s s i o n a l s ,  
engineers .  
”‘l’echnical. Report : Statement  of Hespons ib i l i t y”  (commonly known 
as “ T R - I . . ” )  i n  connec t ion  wi th  t h e  p r o j e c t .  B y  sigiliIlg a ’YR-1, 
Lhe p r o f e s s i a n a l  assumes r e s p o n s i b i l i t y  f o r  t h e  items inspec ted  
o r  t e s t e d  (as i d e n t i f i e d  i n  t h e  form) and c e r t i f i e s  that  ac tua l  
i n spec t ions  o r  tests w e r e  done. In a major p r o j e c t ,  i t  lis common 
place t h a t  a ser ies  of TR-1s are f i l e d  w i t h  D O B ,  i n d i c a t i n g  which 
p r o f e s s i o n a l  i s  r e s p o n s i b l e  f o r  what a s p e c t s  of  the  p r o j e c t .  
Thus, t he  p r o f e s s i o n a l  who f i r s t  sri-gned a T R - 1  ( s o  as t o  0btal.n a 
permit from DOB t o  coinmence work) 
superseded by o t h e r  professionals assuming r e s p o n s i b i l i t y  f o r  
s p e c i f i c  tasks, 
c e r t i . f y  in spec t ion  arid comp I eti.01-1 of t h e i r  r e s p e c t i v e  t a sks ,  

such as a r c h i t e c t s  and 
The p r o f e s s i o n a l  must s i g n  a DOB f o r m  e n t i t l e d  

w i l l  l a t e r  be s u b s t i t u t e d  o r  

arid the new p r o f e s s i o n a l s  w i l l  t hen  have t o  

1 4  

[* 15]



engineer )  , 

i n d i c a t e d  t h a t  Cantor w a s  r e spons ib l e  for controlled i r ispect ions 

r e l a t e d  L o  c o n c r e t e ,  masonry and s t e e l ,  but  excluded c o n t r o l l e d  

inspecLion service:; f o r  s t r u c t u r a l  s t a b i l i t y  dur ing  dernoliti on 

and riew c o n s t r u c t i o n ;  ( 3 )  Levi.ne, as agent  and p r o j e c t  manager 

f u r  2 4 2 / G e r s h o n ,  e n t e r e d  i n t o  a subcontract with  Golden V a l e  t o  

provide excavat ion  and underpi.nning serv , ices ;  ( 4 )  Golden V a l e  

then  subcont rac ted  wi th  Hronzino t o  provide excavaLion arid 

underpinning work ,  

arid o t h e r  s e r v i c e s ;  and ( 5 )  t h e  TR-1 f i l e d  i n  August 2 0 0 5  by 

Metric i n d i c a t e d  that t he  c o n t r o l l e d  i n s p e c t i o n s  included 

underpinning and shor ing  work  a t  t h e  S i t e .  Attached t o  the  Weber 

A f f i d a v i t  a r e  va r ious  documents (Exh ib i t s  A t o  K )  t h a t  purpor t  t o  

and subsequent l e t t e r  agreements by  suc:h parties , 

and wi th  Metr ic  t o  provide f i e l d  in spec t ion  

support  t h e s e  a s s e r t i o n s .  

SJG’s motion was opposed by P l a i n t i f f s  a n d  Levine.  The 

bases  for t h e  opposition i n c l u d e :  (1) even t h o u g h  c o n t r o l l e d  

i n s p e c t i o n  r e l aL ing  t o  underpinning and s t r u c t u r a l  s t a b i l i t y  w a s  

excluded f r o m  S J G ‘ s  s e r v i c e s ,  no t  t ak ing  i n t o  account  t h e  

s t a b i l i t y  of ad] acent s t r u c t u r e s  , 

“may be negl igence  on t h e  part of S J G ” ;  

ineetings w e r e  he ld  i n  S J G ’ s  o f f i c e s  where such “meetings could 

inc lude  s t r u c t u r a l  arid n o n - s t r u c t u r a l  i s s u e s ;  ( 3 )  as “exped i t e r  

of the p r o j e c t ”  r e s p o n s i b l e  f o r  t h e  f i l i n g  of a l l  necessary  

documents w i . t h  DOB ( i n c l u d i n g  t h e  i n i t i a l  T R - 1  signed by Cantor-), 

inc luding  Plainti€fs ’ a u i l d i r i g  , 

( 2 )  p r o j e c t  progress 
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“it would o n l y  seem logi .cal”  f o r  SJG to fol , low-up t:he paper trail 

to ensure that: subsequent TR- 1 s were filed properly and timely; 

(4) t.he ‘ i ’R-1 filed by Metric: in August 2005, w h i c h  relieved 

Cantor of iLs shoring responsibilit.y, was n o L  fi led until c? year  

arid six morit.hs after the work was completed, and nine montlis 

after Plaintiffs’ Buildi.ng sustained damages; and (5) issues of 

fact remain as to SJG’s 1iabiliL.y because SJG was a “prominent 

fi.gur-e i i i  this project. ” 

Affirlnation in Opposition to SJG Summary Judgment: Motion. 

See Mallin Affirmation and Sel.tzer 

‘l’he oppositions a rc  unpersuasive because most, i€ not all, 

are based upon speculations or conc luso ry  allegations unsupported 

by competent: cvi dence. Moreover, the failure of the opponents to 

support thej.7: attorneys’ affirmations w i t h  sworn affidavits from 

licensed. professionals undermines their cause, because such 

affirmations do r i o t  constitute competent evidence suffj.cient to 

raise triable issues of fact.” Z w e n g  v DeBcllis & Serlm-lens, 22 

AD3d 845, 846 (2d Dept 2005) (to defeat a summary Judgrncnt motion 

by a pro Ies s iona1  engineer, opponents t o  the motion must “sub1ni.t 

an affidavit of merit from an expert competent to testify to 

evidentiary facts that would support their claim of professional 

’’ Attached to the Mallin Affi,rmation are reports prepared by 
Plaintiffs’ experts, Alan Sare, P. E. and Ilavid Cham Estlmatiny, 
Inc. However, these reports are not sworn to by the experts. 
More importantly, the Mallin Affirmation does not  state whether 
such rcpoi-t:; indicate thak damages to Plaintiffs’ buildin9 were 
caused, at least in part, by the negligence of SJG. 
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malpractice”) . 

s w o r n  affidavits of IIerbert Weber, a licensed engineer. Furthcr, 

Plaintiffs‘ reliance upon Hussain v 7Y-y 3 B u i l d i n g  SeI -v iccs ,  Lnc. 

(308 AU2d 371 

misplaced. In Lhat case, the appellate court denied the 

defendant architect’ s motion for summary judgment because, 

despite the architect‘s claim that its contract with the property 

ciw1-1~31- limited its duties to preparing and fi1i.q papers wiLh DOE, 

the architect failed to submit such contract in support of its 

motj on. In this case, the Weber Affidavit attached documentary 

evidence which indicated that SJG was not responsible for 

structural stability issues relatinq to the pro]  ect, ‘l’hus, the 

factis are d.istiriguishable, arid the holdiny in H u s s a i n  is 

On the other hand, S J G ’ s  motion is supported by 

[Ist Dept 20031) in support of their opposition is 

inapplicable. Accordingly, S J G ’  3 motion for summary judgment 

should be granted. 

111. Plaintiffs‘ Summary Judgment Motion 
Against GNY (Motion Sequence No. 006) 

Plaintiffs comtnence the instant action against the insurer, 

GNY, seeking Lo recover insurance funds purportedly owed to them 

under an “all risk” policy issued by GNY, when their building was 

allegedly damaged by excavation and c o n s t r u c t i o n  activities at 

tlhe adjoining property owned by 242/Gershon. After GNY issued a 

letter deriyii-iy coverage based on purported exclusions under the 

policy and asserted affirmative defenses to the complaint, 

Plaintiffs moved for summary judgment against G N Y ,  aryuiAg that 
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none of t h e  exc lus ions  a n d  a f f i r m a t i v e  defense:; app ly .  

GNY reLained Glenn Ren t sch le r ,  a s t r u c t u r a l  eng inee r ,  Lo 

i1ivest.i y a t e  the cause of damages t o  P l a i n t i  f fs’ Bui ld ing ,  Based 

on Rentschlcr’s i n v e s t i g a t i o n ,  GNY n o w  agrees w i  th P l a i n t i f f s  

t h a t  Lhe major cause of damage t o  P l a i n t i f f s ’  Bui lding was t-he 

r e s u l t  01 improper excavat ion  and underpinning methods used t o  

perform the  work at the Si tc. Specifi.c:ally, Rentschler opj ned 

t h a t ,  based on hi.s iiispectlion of the  Building and h i ~ s  review of 

t h e  drawings prepared  by Cantor and Rronzino, t h e  na tu re  of the  

d i  s t r e s s  seen a t  P l . a i n t i f f s  Bui lding “ s t r o n g l y  suggest:: t h a t  the  

fooking o f  t h e  c a s t  w a l l  [of t he  Building]  was d i s t u r b e d  o r  it, 

was undermined by the ad jacen t  work [ a t  t h e  S i t e ]  . “  RenLsch le r  

Aff i -davi t ,  1111 1 6 - 1 9 .  Notab’l.y, in light of r e c e n t  case law t h a t  

d e a l t  with similar defense:: a s s e r t e d  by GNY i n  i . t s  d e n i a l  letter 

and answer, GNY now acknowledges t h a t  t h e r e  i s  coverage under 

P l a i n t i f f s ’  insuramce pol.i.cy, bu t  d i sag ree  as t o  t h e  amourit of 

damages t o  t h e i r  b u i l d i n g ,  as a s s e r t e d  by P l a i n t i f f s .  See e . y .  

Jacquel ine  Rappel. Aff i rmat ion  i n  Opposit ion t o  P l a i n t i f f s ‘  Motion 

arid lin Support of its Cross Motion (Rappel A f f i r m a t i o n ) ,  117 3 - 5 .  

I n  suppor t  of i t s  p o s i t i o n ,  GNY contends t h a t ,  a l though 

P l a i n t i f f s ’  Ruildliiig s u s t a i n e d  damages due t o  i,mproper excavat ion 

arid underpinning a t  t h e  Site, Lhere were also p r c - e x i s t i n g  cracks 

(mostly cosmetic)  i n  t.he Building p r i o r  t o  the excavat ion ,  as 

evidenced by  t h e  photographs taken by Vib rana lys i s  T n c : .  , the  f i r m  
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r e t a i n e d  by 242/Gcrshon t o  perform a p r e - c o n s t r u c t i o n  in spec t ion  

of ad jacen t  s t r u c t u r e s ,  i,ricludirig P l a i n t i f f s ’  l 3u i ld ing .  CNY 

aryues t h a t  P l a i n t i f f s  cannot recover for t h e s e  b u i l d i n g  damages 

because Lhey  preda ted  the excavatj.on. I d .  , 711 6 -  10. 

P I  ai-ritif f t; d i s p u t e  GNY’ s p o s i t i o n ,  arguing that the r e p o r t s  

prepared by t -heir  experts , Alan S a r e  and David  Cham,  which 

estirnaLed the  c o s t  of r e p a i r  in excess  of $ 2  mi l l i on ,  should 

p r e v a i l  over GNY’ s estimated repa i r -  cost, w h i . c h  only concentraLcd 

upon the  c o s t  of cosmetic  ( a s  opposed t o  s t r u c t u r a l . )  repair-..; t.o 

the buildiny. Despi te  P l a i n t i f f s ’  argument, t h e r e  a r e  issue:; of 

fact regarding the magnitude of damages to the b u i l d i n g  a l l e g e d l y  

caused by the excava t ion ,  and t h e  degree of e x i s t i n g  damages t h a t  

p reda ted  the excavat ion  (as  t o  which P l a i n t  i.f Is have fai l.ed t o  

address) . ‘ l ’hus ,  summary judgment cannot he gran ted  i n  f avor  of  

P l a i n t i L f s  i n  a l l  r e s p e c t s .  Impor tan t ly ,  PI.ainti . tf : ;’  moti.on 

seeks summary judgment on ly  a:; Lo t h e  i s s u e  of whether t h e  GNY- 

asserted p o l i c y  exclusj .ons and a f f i r m a t i v e  defenses  apply .  

Accordingly, P l a i n t i f f s  motion for s u m m a r y  judgment a g a i n s t  

GNY is granted  on ly  a:: t o  t h e  i s s u e  of l i a b i l i t y  ( i . ~ ? .  , insurance 

coverage) , arid no t  as t o  the i s s u e  of damages (i. e .  , the amount 

recoverable)  , whi.ch w i l l  be addressed and determi,ned a t  t r i a l .  

A. G N Y ’ s  Cross Motion 

I n  it:: c ross  motion, GNY seeks c o u r t  permission t o  inake i t s  

motion f o r  s u m m a r - y  judqmeiit on i t s  c r o s s  c la ims a g a i n s t  c:o 
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defendant:; (24%/Gershon, Levine ,  Cantor and Golden Vale) more 

than 4 5  days fi-orn the f i l i n g  of t h e  Note of 1:;suc by PILainLiff:; 

(NOT), w h i . c h  w a s  f i l e d  ar id  served on o r  about January 2 3 ,  2 0 0 9 .  

O n  March 9 ,  2 0 0 9 ,  t h . e  45 th  day a f t e r  the NO1 filing, Pla in t i f f : ;  

moved f o r  surnrriary j u d g m e r l t  a g a i n s t  GNY (motion sequence number 

0 0 6 )  , with such motiori returnable March 2 7 ,  2 0 0 9 .  Hy s t i , p u l a t i o n  

among t h e  p a r t i e s  t h a t  w a s  so--ordered by this  cour t  on Apri l  8 ,  

2 0 0 9 ,  P l a i n t i f f s '  motion and o t h e r  pending niotioris were ad journed  

to May 2 8 ,  2 0 0 9 ,  w i t h  opposj.ny papers  by any party t o  any motion 

t o  he served on o r  before May 1 4 ,  2.009. I n  t h e  s t ipulat- i -or i ,  t h e  

cour t  noted t h a t  " [b ly  so -o rde r ing  s t i p ,  cou r t  i s  not determininy 

CNY's CT-oss motion f o r  summary judgment, da ted  May 1 4 ,  2 0 0 9 ,  wa:; 

opposed by Cantor ,  242/Gershon, Levine and Golden V a l e . '  

Unt imel iness  of GNY's Cross Motion 

I t  i s  undisputed that GNY's c r o s s  motion for surnrnalry 

judgment w a s  f i : ) .ed a f t e r  t h e  cour t ' : ;  45-day r u l e ,  and GNY d i d  not  

a s s e r t e d  by GNY as cause of t h e  l a t e  f i l i n g  i s  t h a t  " [ h l a d  

p l a i n t i f f s  chosen not  t o  move a g a i n s t  GNY, CNY would not have 

') Pursuant t o  ano the r  so-ordered  s t i p u l a t i o n ,  da ted  May 2 6 ,  
2 0 0 9 ,  t.he p a r t i e s  s e t  f o r t h  a b r i e f i n g  schedule  f o r  t h e  L i l i . r i y  
and s e r v i c e  of opposi.ng papers  and r e p l i e s  wi th  r e spec t  t o  the  
var ious c r o s s  rrioLions. Such s t i p u l a t i o n  also s t a t e d  t h a t  the 
b-r ief i i ig  schedule  "is not  deemed as consent t o  t h e  acceptai-lcc of 
any motions f i l e d  beyond t h e  C o u r t ' s  4 5  day r u l e  , "  
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rnoved a g a i n s t  t h e  co-defendants  . . . [as] p l a i n t i > f f s '  motion f o r  

sumnary judgment was t ime ly  and as t h e  c r o s s  motion i s  a r c s u l t  

of that motioii, GNY' s c i ~ o s s  motjon a g a i n s t  cu-defendants  1.:; 

tirnely under- t .he  court' :: r u l e s .  " Rappel Aff i rmat ion ,  11 1 3 .  

CPLK 3212 (a) p-r-ovides, i n  r e l e v a n t  p a r t ,  that  " [a] ny par ' ly  

[nay iiiove f o r  surnnmry judgmeril i n  any a c t i o n ,  a f t e r  i s s u e  has becri 

j o ined ;  provided however, t h a t  t h e  cour t  may se t  a date a f t e r  

which no such motion may be m a d e  . . . except  with l eave  of cour t  

or1 good cause shown." 'The Court of Appeals, i n  Brill v C i t y  of 

New Yor-lc (2 NY3d 648, 652 [2004] ) , i n t e r p r e t e d  t h e  s t a t u t e  as 

fo l lows :  "'good cause '  i n  C H A R  3 2 1 2  (a) r e q u i r e s  a showing of 

good cause f o r  t h e  de lay  i n  making the  motion - a s a t i s f a c t o r y  

explanation for t h e  un t ime l ines s  _- r a t h e r  than simply permi t t i ng  

mer i to r ious ,  n o n p r e j u d i c i a l  f i l ing : ; ,  however t a r d y .  " Accord 

M i c e 1 1  v S t a t e  F a r m  Mut-uaZ Auto~iiobile 111s. Co. ( 3  NY3d ' J 2 5 ,  7 2 6  

[ Z O O 4 1  ) ( " s t a t u t o r y  time frames - l i k e  cour t -o rde red  time frames 

[see K i h %  v P f c f . f e r ,  94 NY2d 118 (1999)] - are riot op t ions ,  they 

a r e  requirements ,  t o  be taken  s e r i o u s l y  by the p a r t i e s " )  . 

Although t h e  Brill and M.iceli d e c i s i o n s  did n o t  deal w i t h  

c ross  motions f o r  summary judgment, the  Appellate Div i s ion ,  Fir-st: 

Department, tias r u l e d  on t h i s  p a r t i c u l a r  i s s u c .  L r i  C o n k l i n  v 

7'1-iborough B r i d g e  and Tu.ririe1 A u t h o r i t y  (49 AD3d 3 2 0 ,  3 2 1  [ l s t  

Dept 20081 ) , t h e  F i r s t  Department concluded t h a t  an "untimely 

cross mot,j.ori w a s  riot improperly cons idered ,  since i t  sought 
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relief on the same issues as were raised in defendants‘ 

motion.“ See a.l:;o L a p i n  v A t l a n t i c  Realty Apts. Co., 1,LC (48 

AD3d 337, 3 3 7  

for summary judgment was properly considered by the court because 

it raised nea r ly  identical issues . . . a.s asserted in [ a n o t h e r  

timely 

[l st: Dept 20081 ) (“marginally unLime1.y cross motion 

party’ 31 timely motion”) . 

111 this case, Plaintiffs’ tirne1.y-filed motion for- summary 

judgment against GNY is based on contractual privity under the 

j~nsurance policy (i. e. , exclusions and coverages) . Yet, GNY’ s 

cross motion against the co-defendants is based on the  theori.es 

of absolute 1.i.ability under the building code and negliyence (as 

discussed below). Hence, GNY’s cross motion does not raise “ the  

same” or “nearly identical issues” as those in Plaintiffs’ 

against CNY. However, t h e  record reflects that Plaintiffs a.L:;o 

filed a timely motion for summary judgment against certain co- 

defendants (motiion sequence number 007) based on the theories of 

absolute  liability under the building code and negligence. 

l i y h t  of the legal precedent and rationale stated in Brill, 

Micel.i,  C o n k l i n  and L a p i n ,  t h i s  court may consider the cross 

motion for summary judgment of GNY, as PlainLiffs‘ insurer and 

suhroyec under the insurance poi1 icy. 

moti,o1-1 

In 

Absolute. Liability and Neqliqence 

At the time when the damages were allegedly sustained by 

Plaintiffs’ Building due t.0 excavation at the Site, Section 27- 
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1031 ( b )  ( 1 )  of the  Admin i s t r a t ive  Code of the City of New Y o r l c  

( t h e  Buril.diriq Code) provided ,  i n  r e l e v a n t  par t  , t h a t :  \\ [wl hen an 

excavat ion  i s  car-ricd t o  a depLl-1 of more than ten feet be I.ow t.he 

l e g a . I l y  established c u r b  l e v e l  the person who causes suc:li 

excavat ion  t o  be made sha l l  . . . preserve  and pr 'otcct  Iron1 injury 

a n y  ad jo in ing  s t r u c t u r e s  . . . . I t  The c o u r t s  have observed t h a t  

" the  s t a t u t e  is intended t o  apply t o  the a c t i v i t i e s  d u r i n g  the 

excavat ion  pr-ocess and t o  any da.maye s u f f e r e d  by t h e  ad jo in ing  

owne:L- proximately r e s u l t i n g  from the excava to r ' s  f a i l u r e  t o  take  

adequaLe p r e c a u t i o n s  t o  p r o t e c t  ad jo in ing  s t r u c t u r e s  dur ing  the  

excavat i.on. Uohen v Lesbiar i  & Gay Community Services Center-,  

I I - IC.  , 20 AU3d 3 0 9 ,  3 1 0  (Y3'  Dept 2005), c i t i n g ,  i n t e r  a l i a ,  

Coronct Prciper-t.ie:; Co. v L , / M  Second A v e . ,  I I - IC.  , 166 AD%d 242 (1'" 

Dept 1990). Moreover, jt, has been rioted t h a t  Bui.Lding Code 5 2'1,- 

1 0 3 1  imposed absolute l i a b i l i t y  on t h e  p rope r ty  owner upon whose 

p rope r ty  t h e  excava t ion  w a s  performed, t h e  general c o n t r a c t o r  who 

w a s  responsible f o r  d i scha rg ing  the  du ty ,  and the c o n t r a c t o r  who 

a c t u a l l y  performed the excavat ion .  See e .  g. Juarez  v Wavecrest 

Mariayenlent Tear? L t d . ,  212 AD2d 3 8 ,  4 6  (Ist  Dept 1995), r e v d  on 

other  91-ounds 8 8  NY2d 6 2 8  (1996) ; Coronet P r o p e r t i e s ,  1 6 6  AD2d a t  

24.3; B e l l o  v S a n t i a g o ,  2 3  M i s c :  3d 1.127 (A) , NY Slip O p  5 0 9 5 4  (U) 

(Sup C t ,  Kings County 2 0 0 9 ) .  

In this c a s e ,  the depth of excavation a t  the S i t e  w a s  inore 

than  1 0  f e e L  below c u r b  Level. T n  f a c t ,  as testified by Edwards, 

2 3  
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Leviiie‘ s superintendent, the depth exceeded 13 feet. Deposition 

01 E d w a r d s ,  at 203. ‘ rhus,  under the Building Code ,  unless there 

is evidence showing that adequate measures w e r e  undertaken to 

“preserve a n d  protect f r o m  injury any adjoining s t r u c t u r - e s  I I’ the 

co-defendants can he held absolutely liable f o r  the alleged 

damages caused  to Plaintiffs’ l3uildri.rig. Co-defendants contend 

that, even thougl-i violation of Bui.ldirig Codc 5 27--1031 has been 

held to impose absolute liability, any liability can only be 

det:ermi.ned “after trial,” and upon a finding that they had failed 

to take adequate precautions to protect adjoining structures. In 

effect, they contend that, based on Cororiet P r o p e x t i e s ,  166 AD2d 

242, supi-a,  liabi.lit-y should not bc determined at the summary 

judgment stage. Coronet Properties, 166 AD2d at 243 ( cour t  

observed that “factual issues, together with evidence of the poor 

condition of the allegedly damaged bui.ldiiigs arid of other 

possib1.e causes of the damage, preclude summary disposition of 

this matter”) . 

The co-defendants’ reliance upon Coronet: P r o p e r t i e s  is 

misp’l aced. In that case , plaintiff’s summary j udqmcnt motion w a s  

denied because the court found that: derendants had set up a 

system of protection for adjacent structures; plaintiff’s officer 

conceded that defendants had performed underpinning, bracing and 

shoring work; arid even plaintiff’s own engineer was unable to 

state that the damages were proximately caused by d,efendants’ 

24 

[* 25]



excavat ion .  See Respondents’ Appe1I.at-e Brief f i l . ed  in C’oronet 

P r o p e r t i e s ,  cl copy of which i s  annexed as E x h i b i t  A t o  

P la inLi f  fs Aff i rmat ion  i n  Response t o  Opposition of Levi ne arid 

242/Gershon t o  P l a i n t i  ffs’ Motion f o r  Summary J’udgmcnt. 

I n  t h i s  case t h e  co-defendants  have not. pveseriLcd evidence 

t o  show t h a t  P l . a i r i t i € f s ’  Bui 1.diny was adequately p r o t e c t e d  d u r i n g  

excava t ion .  More s p e c i f i c a l l y ,  they  have f a i l e d  t o  rebut  the  

con ten t ion  (based ori p r e - t r i a l  d i scovery)  of GNY arid P l a i n t i f f s  

t h a t  t h e r e  w e r e  no approved engineer-prepared p l a n s  o x  drawings 

f o r  foundat ion underpinning of t h e  S i t e ’ s  w e s t  p ropc r ty  l i n e  t h a t  

ad jo ins  P1aint. i .ffs‘  Bu i ld ing .  Moreover, Llie a f f i d a v i t  of I I en ry  

Naughton, t h e  eng inee r  r e t a i n e d  by 242/Gershon t o  in spec t  

P J a i n t i T L s ’  Bui lding i.n January 2 0 0 9  (about  fou r  and one-hal t ’  

y e a r s  a f t e r  t h e  excavat ion  took place), w a s  s i l e n t  as t o  h o w  

P l a i n t i f f s ’  Bull-ding w a s  p r o t e c t e d  dur ing  excavat ion ,  as w e l l  as 

t o  the  dcpth  of t he  excava t ion .  Hence, h i s  op in ion  t h a t  “there 

w a s  no s t r u c t u r a l  damage t o  [ P l a i n t i f f s ’  Bui ldinq]  causaJ ly 

r e l a t c d  t o  any a d j a c e n t  excavat ior l , ”  and t h a t  “there ha:; been no 

demonstrat ion of any breach of Sec t ion  2 7 - 1 0 3 1  ( b )  (1) of the N e w  

York C i t y  Building Code,” i s  not  w e l l  supported by evidence and 

a p p l i c a b l e  law. Naughton A f f i d a v i t ,  7 9 .  A s  such, he cannot 

opine , w i t h  a reasonable  degree of engineer ing c e r t a i n t y ,  t h a t  

P l a inL i f f  s Rui ld inq  was adequate ly  p r o t e c t e d  dur ing  excavation 

lTq,rther, t he  c a s e  r e l i e d  on by co-defendants  (Bello v 
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S a n t i a g o ,  2 3  Misc 3d 1 1 2 7  [A]  , NY S l i p  Op 50954 [U]  , s u p r a )  

contained f a c t s  tha t  a r e  d i s t i n g u i s h a b l e .  I n  p a r t i . c u l a r ,  i.n 

Bello, the cour t  noted, i n t e r  alia, t ha t  " t h e  ALJ d i d  not make a 

f i r - id i r ig  t h a t  t he  dep th  of t he  [excavat ion]  h o l c  w a s  i n  excess of 

t e n  f e e t ,  " arid t h a t  t h e  person who i s sued  tlie v io laLion  summons 

t e s t i f i e d  that, "he v i s u a l l y  es t imated  t h e  depth  of t he  holc  and 

t h a t  iL i s  po:;sihle t ha t  the hol,e could only have been n ine  

f e e t . "  1-d. a t  "18. Thus, t h e  court ' : ;  r e f u s a l  t o  g ran t  

p l a i n t i f f '  s summary judgment motion a g a i n s t  defendants  (based 011 

s t r i c t  l i a b i l i t y  under t h e  Bui ld ing  Code) w a s  w e l l  supported and 

j u s t i f i e d  by t h e  facts of t h a t  c a s e .  I n  t h i s  case, t he  f a c t s  a r e  

undisputed t h a t  the excavat ion  exceeded 1 0  f e e t .  I n  such regard ,  

B e l l o  i s  inapp%icab le .  

I n  a d d i t i o n ,  based on t he  documents obta ined  in dj,sc:overy, 

GNY contends t ha t  2 4 2 / G e r s h o n  ncgi i .gent ly  f a i l e d  t o  p rope r ly  

determine t h e  depth  and type  of foundat ions of t h e  ad jacen t  

s t r u c t u r e s  , which informat ion  w a s  necessary i.n o rde r  t o  p r o t e c t  

P l a i n t i f f s '  Bui lding w i . t k  adequate underpinning.  These documents 

include , among o t h e r s  , t he  r e p o r t  prepared by Langan Engineeri 1-19 

& h'rivironmenta:I. Services, t he  survey prepared by Earl Lovell -. 

S . P .  B i e c k e r  I n c . ,  t h e  l e t t e r  w r i t t e n  by S J G  t o  J e f f r e y  Gershon 

dated J u l y  2 4 ,  2 0 0 3 ,  as  w e l l  as t h e  depos i t i on  testimony of 

Gershori. Copies of these documents are annexed a s  Exhibits 9 - 1 2  

Lo the  Rappel Af f i rma t ion .  242/Gersliorln has not responded t o  or 
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addressed ::uch contention. 

Because GNY has made a prima facie s h o w i n q ,  and because the 

co--dcfendanLs h a v e  noL produced “evj.dentiary proor in admissib I e 

form sufficient to establish the exisLence of a material issue of 

fact that prccl.udes summary judgment and requires a trial, CNY’s 

cross motion f o r  summary judgment lis granted. 

v Waisiiiai, 39 A n 3 d  303, 324 (1“ Dept 2007) . However-, surrimary 

judgment is granted only  as to the issue of liability, 

to the i-ssue of damages 

co-defendants), which will be addressed and determined at trial. 

SV. P l a i n t - i f f s ‘  Summary Judqtnen-t Motion (Motion Sequence No. 007) 

Da.Zlas  -Stepheiison 

and not as 

(or any apportionment thereof among the 

In their amended cornplaint, Plaintiffs allege that damages 

to t h e i r  buildj.ng were proximately caused by defendants’ 

to comp1.y with the Building Code, and defendants’ negligence Lo 

adequately and properly supervise, design, i..nspect and conduct 

excavation ar id  construction work at the Site. In their motion, 

Plaintiffs seek summary judgment on the i s s u e  of liabili-ty based 

on defendants’ violation of the Building Code - 

failure 

Evidently, the relief sought by Plaintiffs (and the basis 

therefor) is identical to that sought  by GNY in its cross motion 

against the co-defendants, as discussed above. Because summary 

judgment i s  granted in favor of GNY, €or t h e  reasons discussed 

above, summary judgment should likewise be granted in favor of 

Plaintiffs, but only wi.th respect to the  issue of liability, ar id  
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not with respect to the issue of dama.ges or any apportionment 

thereof , which will be addressed and determined at: trial , l o  

A. CanLor’ s Cross Motion 

Cantor’ s cross motion seeks summary judgment dismi.ssing 

Plaiiitif f s’ amended complaint arid a l l  cross  claims a9airisL it , 

with prejudice. T h e  cross motion i.s opposed by a l l  other 

parti.e:;, except SJG, on the grounds that Cantor‘:: motion is 

untimely, a n d  that there are issues of fact precluding summary 

j udgmcrit in Cantor’ s favor . 

Untimeliness of -Cantor’s C r - ~ s s  Motion 

Cantor‘s ci-oss motion, dated May 14, 2009, was f i l . ed  and. 

served more than 45 days after the filing o€ Plaintiffs’ NO1 on 

January 23, 2009, d e s p i t e  this Part‘s widely publicized rule. 

Cantor argues that it did not  receive the NO1 in a timely manner, 

but concedes that its cross motion was filed m o r e  than 45 days 

after its receipt of t h e  NOI. Cantor a l so  argues that because no 

party is prejudiced by its late filing, and because the  various 

motions filed by the other parties “incorrectly outli-ned [its] 

role” i.n t he  case,  good cause exists for f i l i n g  the cross motion 

outside of this court’s 45 day rule. Reply t o  Oppositions to 

Cantor’s Summary Judgment Motion, 3-5 - 

’’ Tt is noteworthy that Plaintiffs subsequently submitted a 
:;won1 affidavit by their expert, David C h a m  of Cham Estimating 
Services, I n c . ,  with respept to thc repair cost: estimation for 
the Plaintiffs‘ B u i l d i n g .  
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As discussed above, in B r i l l  v C i t y  of New Yor-k (2 NY3d at 

652), the Court stated that ‘“good cause‘ in C P L R  32:12 (a) 

requires a showing of good cause for the delay in making the 

motion . . .  rather than simply permitting meritorious, non,- 

prejudici-a1 filings I however tardy. ” Thus, even a meritori.ous 

and nonprejudicial filing, in and of itself, does not adequately 

constitute “good cause” for a l.ate filing. In addition, based on 

Conklin (49 NY3d 329, s u p r a )  and L a p i n  ( 4 8  N Y 3 d  337, s u p r a ) ,  an 

important factor to be considered is whether the untirne1.y cross 

motion seeks relief on the same issues as those raised in other 

parties’ timely filed motions. 

In this case, it is undisputed that the motions and cross 

motions filed by Plaintiffs, 242/Gershon, Levine and S J G  were all 

timely filed, and that Cantor could and should have timely filed 

its cross motion (but did not). It is also undisputed that the 

motions of 242/Gershon and Levine seek indemnity, 

issue relevant to or r a i s e d  by Cantor. 

raises the issue as to whether structural stability was within 

its contractual obligation (it was not), Cantor’s motion raises a 

somewhat similar issue, but with a notable distinction, namely: 

as the structural engineer for the project, Cantor signed the 

initial TR-1 filed with DOB, indicating that it was responsible 

for structural underpinning and shoring w o r k ,  among other tasks. 

which is not an 

As to SJG’s motion, which 

The court finds no good cause for the late filing o€ the 
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motion. Cantor’:: letter to plaintiff, dated February 13, 2009, 

indicates that Cantor was aware that a note of issue was f i . l ed ,  

and requested a copy o€ it. 

subsequently received, but on some unspecified date (a 

conspicuous omj.ssion given that this date may have been more than 

45 days pr ior .  to Cantor’s filing of its cross motion). 

Accordingly, as it appears to the court  that Cantor merely 

disregarded the Part‘s rule, no good cause exists f o r  the court 

to entertain the late cross motion. 

cross motion was timely, 

Cantor concedes that it was 

In any event, even if the 

it would have been denied. 

Even if Cantor’s Cross Motion for Summary Judqment Was 

Ti,mely,_lt Would Have Been Denied 

In support of the arguinenr that Cantor  is entitled to 

summary judgment dismissing the complaint and a l l  cross claims, 

Cantor points to the following: 

initial. T R - 1  with DOB, an accompanying letter f r o m  Cantor to 

242/Gershon, dated February 4, 2004, stated that “construction 

will not be permitted to start by [242/Gershon] unless we have 

received copies of the processed withdrawal fo r tns  showing that we 

have been withdrawn for controlled inspections,” 

“copies of processed TR-1 forms naming the n e w  applicant for 

these controlled inspections;” (2) pursuant to a separate 

agreement with 242/Gershon, dated 3-une 25, 2004, Cantor was not  

responsible for work related to structural stabi.lity during 

(1) even though Cantor signed the 

along with 
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demolitiori and n e w  construction, and such w o r k  was to be provi-ded 

by other:; ( s u c h  as Golden Vale) ; ( 3 )  Cantor never received notice 

of the need for controll-ed inspections; and (4) Metric was 

retained by Go1,derl V a l e  to take over Cantor's responsibility for 

controlled inspectj.ons , 

certifying its completion of such inspections. 

Caritor's arguments are unpersuasive. 

and Metric filed a superseding ? 'H-- l  

While it is true that 

Cantor is not required, pursuant to contract with 2 4 2 / G F : I ' S h o I ~ l ,  to 

perform structural stabj-lity work 

structural engineer), it signed the TR-1 filed with DOR,  which 

indicated. t o  the public (including Plaintiffs, who were not a 

party to that contract) 

underpinning c o n t r o l l e d  inspections, among other tasks. Notabl.y, 

the TR-1 form requires the signing professional to "file a 

certification of completion or to notify the [DOB] of the 

Cprofessional's] 

f r o m  permit j.ssuance." 

why Cantor, who signed the TR-1 in February 2004 obligating 

liLse1.f to be responsible for work relating to underpinning, 

shoring arid other tasks, did not conduct periodic visits to 

determine t h e  status of the project, when excavation at the Site 

began in June 2004. Also, the subsequent TR-1 filed by Metric 

was not filed until August 2005, well more than one year after 

the initial TK-1 was sligned arid filed by Cantor, and the 

(despite its title as a 

that it was rcsponsib1.e for shoring and 

withdrawal of responsibility within one year 

In such regard, i t  is difficult to fathom 
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subsequent Metric TR-1 certif icd completion of controlled 

inspections with respect to underpinning and s h o r i n g  on1.y. l 1  

Moreover, while Lhere is no evidence rebutting Cantor‘s a s s e ~ ’  

that it never received notice of Lhe need f o r  controlled 

1. on 

inspections, iL agreed by its letter to 242/Gershon, dated May 

20, 

compliance of the structure.” Notably, Cantor has cited no 

authority to support its argument that another party’s failure to 

comply with a contractual provision requiring it to be withdrawn 

from controlled inspections pri.or- to commencement construct-ion, 

or, 

from all damages. In conducting its own research, it appears 

that dicta in Trave le r s  I n d e m n i t y  Co. 

[lst Dept 20091 ) might support such an argument. However, in 

that case, the Court found that there was no evidence of 

iiegl.igerice on t h e  party of Che party who filed the TR-1 “only to 

expedite the filing process for obtaining a construction permit.” 

A party who files forms with DOB stating that it assumes 

responsibility for control1,ed inspections can be held liable, 

where such failure proximately cause:; injury. E q u i t a b l e  L i f e  

2 0 0 3 ,  t-o conduct “periodic site visits to observe the general 

to be notified of the commencement of the work, insulates it 

v Zeff Designs (60 AD3d 4 5 3  

An additional TR-1 prepared by Metric 111 July 2004 was 
never filed with DOE. Notably, Lhia unfiled TR-1 indicated that 
Metric was only responsible f o r  controlled inspections relating 
to underpinning. Thus, the original TR-1 signed by Cantor still 
indicated that Cantor was responsible for s h o r i n g ,  subgrade , soil 
bearing pressure and reinforced masonry, among other tasks. 
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Assur. S o c i e t y  of the  Ui - i i t ed  S k a t e s  v N i c o  Uons t .  Co. , 245 AD2d 

194 (1st Llept 1397). Here, Cantor h a s  not demonstrated that i t s  

failure to conduct controlled inspections did not proximately 

cause Plaintiffs' damages. 

In 1.iyht of the foregoing, there is an  issue of fact with 

respect to the cxact scope of responsibilities assumed by CariCor 

under its private contract with 2 4 2 / G e r s h o n  a n d  the public TR-1 

that bore its sj gnature.17 Accordingly,  even if Cantor's summary 

judqrnenL motion seekin9 dismissal of the complaint and all cross 

claims agai.nst it was timely, it would have been denied. 

Accordingly, it is 

ORDERED t ha t  the branch of the motion (motion sequence 

number 004) of 242 East 25'" StreeL Associates, L L C ,  

Street Corporation, arid C. Gershon Company, Inc. (collectively, 

242/Gershon) seeking summary judgment against J - E .  Levine 

B u i l . d e r s ,  Inc:. (Levine) wlith respect to its contractual 

obligation to defend and indemnify 242/Gershon is granted, 

its is further 

242 East 2 S L "  

and 

ORDEKED that t h e  branch of the motion (moti .on sequence 

number 004) of 242/Gershon seeking to vacate the Statement of 

"Additionally, Bronzino testified t h a t  he only designed 
underpinning plans as to the adjacent one-story building east of 
the Sste, and that to his knowledge, Cantor was responsible f o r  
preparing the underplnning plans f o r  Plaintiffa' Building, which 
adjoirls the west property l i n e  of t h e  Site. Bronzino Deposition, 
at 58-63. 
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Rea.diness and the Note of Issue fil,ed by Orchard Management, Inc. 

and 234-240 East 25l-I’ Street Associates, L . P .  (together, 

Plainti€€s) is denied; and it is further 

ORDEKED that tlie cross motion for summary j udyrnent of J.,evinc 

against Golden Vale Corp. (Golden Va1.e) with respect to its 

contractual obligation to defend and indemnify Levine is denied; 

and it is further 

ORDEHED t h a L  the motion (motion sequence number 005) of 

Stephen  B. Jacobs Group, P.C. (SJG) f o r  an order declaring that 

SJG has no Ili-ability for the damages sustai.ned by t h e  Plaintiffs’ 

building is granted; and it is further 

DECLARED that SJG has no liability for t h e  damages sustained 

by the Plaintiffs’ building; and it is further 

ORJIERED that tlie motion (motion sequence number 006) of 

Plainti€fs seeking summary judgment against their insurer, 

Iiisuratice Company of Greater N e w  York (GNY) , is granted o n l y  as 

to the issue of liability (i.e. , insurance coverage), arid not as 

t o  the issue of damages (i.e. , amount recoverable) , w i t h  such 

latter i s s u e  to be determined at trial; and it is further 

ORDERED t h a t  GNY’ s cross motion for summary judgment on its 

cross claims against co-defendants 242/Cershon, Levj.ne, Golden 

Vale and The Cantor Sei.nuk Group, Tnc. (Cantor) is granted o n l y  

a:; t o  the issue of liability, arid not: as to the issue of damages 

or a n y  apportionment thereof among the co-defendants, w i t h  such 
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i t  is f u r t h e r  

Dated: A p r i l  5 ,  2 0 1 0  
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