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TI 1 i r d - I’ arty P I :ii t i  1 i lfs , 

‘I’hird-party plaintiffs, 50 Madison A . v c I ~ L ~ ~  LLC. and Samson Manngcment, I L C  

(togethci., Samson), seck iiidenini~icatioii ibr claims made by two plain[ill‘s, Simon Lorne and 

1,udmila I ,oriie (the Owners),’ in ;i separak action (the Owners’ Action), about a coriclominjitiii 

apartment (tlic IJnit), located at  5 0  Madison Aveiiuc, that the Owners purchased in 2005 

Sainson moves h r .  an ordcr, pursuant lo ils s i x h  cause of adion, granting partial 

summary j udgment: (a) x1.judgiii.g Iliird-party defendant I<C‘Dolricr, LEV (J)olner) 1 iahle lbr the 

miount ol‘attorneys’ lixs and othcr costs that Samson has incurred i n  responding to  he claims in 

the Owners’ Action iiiid that Dolner must indemnify Samson, a i d  rcimburse its attoriicy’s lees 

~ i n c l  costs, going forward, with ~rospecl to such claims; and (b)  ad-judging that 1)vlner is 

rcsponsiblc 1i)r any costs incurrcd by Smison lo rcpair the C:)wncrs’ Iluor. 

1 ,  7 I JIC Owners’ I:iwsuil is captioned / m r w  v 30 hldisouz A V P / ~ L W  LLC.’, Supremc (’ourt 
(New Yolk C‘o~mty), Index No. 602769/07. “‘l’hc Owners” rcfcrs to either of‘ [lie I ,ernes, or tlic 
I .ort1es togcthcr. 
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I -  I his motion involves issues concerning an agreement between Samson and Ilolner, datcd 

May 3 1 ~ 2006 (tlic hgreei-nciit), which wac pcvioLis1y aclclressccl hy h i s  court in its clccision 

dnted Novcnibci- 20, 2008 (tlic 2008 Llccision), in ;I related action captioned I<( “ f ~ o l ~ ~ c r  I L C ‘  v 

Dolncr was the gcncral contractor lijr ;i renovation project done 011 tlie building. 

property I11allllger 

, ?  I 11c (.)wners lilcd their lawsuit against Samson and others, 011 August 2 1, 3007, seeking 

recuvery for dcfkctive workmanship 011 tlic IJnit, with their main complaint about tlic Iloors. The 

the condition of the 1 Jnit. ‘I’hc Owiiers lime amended tlicir complaint 10 include breach of 

warranty and (-hicraI Biisiiicss T,aw (GI31 ,) $ 3  249 irnd 250 claims (hmeiidcd Cloiiiplaint). 

Owners‘ Action, tlic Owners allcgc that, with rcspcct to thc 2005 prc-closing inspection, Samsoii 

Icnowingly made lklse rcprcscntations to thcin about tlic IJiiit. Spccilically, tlwy allege tlial they 

“wci-u reassured hy [ Samson I that thc issues they identiIicd were cosmetic, that t1ici.c 
were no issucs o r  dekcts  that would affect the habitability of t l i c  I Jn i l ,  a i d  tha1 tlie 
issuos the [Owncrs I had identificcl wcre: a )  not sigiiilicaiit; 13) casy to coi-rcct, and c) 
would be corrected within the periud prciviclcd in the C’ontract and Oll‘ering Plan I’or 
tlic correctioii of dcfccts,” and that [Sai~ison J knew, or in the exercise of reasoii;iblc 
c;irc should have luiowri, but did not disclose to tlic [Owners], tlic true depth, nature 
and exlent of tlic constructjon del‘ecls in tlic Unit ,  and that s~ ich  dcfccts in hct  
imdcrcd the LJnit inhabitable” 
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(Hermaii All.., Exh. I;, 1111 23, 25;  xLjc1 a l so  id., 1111 67-70). 

Allhough i t  :tppcars undisputed tha t  h l r ic l -  was ]IC) Iotigcr perfiirming woi-k coii tlie 

Owners’ Iloors ;IS ul’ October 2006, the Owncrs allege t1i;tl as of  Mill-cli 3007, Suinson had IliiIcd 

to m:llic the I l C C C  

xcordi  tig to the spcci lications c) f Ilic C’onstruction I’lms, or in any acceptable mmncr~”  m d  that  

h e y  wcrc still 1101 living in their qmtiiient (id , 11 42). ‘ h e  Clwncrs fLii-tlicr a1 legc Illat Samson 

was cithcr inc:tpablc OK having t1ic work 011 tlic Uni t  properly, o r  limcly completed, o r  negligcntly 

o r  iiitentioiially permitted ~ l i c  work 10 be perlbrmed in  a manner i i i ir ior to tha t  recluirccl, and 

prcvented tlie Owncrs iioin proceeding expeditiously to have thc work completcd (id, 1111 43-41;). 

iry repciil-s t o  the Ilooi-s and was “iicvcr able to have tlie work complctcd 

‘I’he Agreemciit hctwceii 1)oliicr and Saiiison was intcndcd t o  i-esol vc disputes bctween 

the two about woi-IC. Where in emfl icl, the Agreement sirpcxscdcd tlic original construction 

contract (thc Conlrsct). Iti paragraph 5 ol‘the Agrcciiicnl, Doliicr acknowlcclged that t h e  had 

been coinplnints liom owncrs regarding ~ h c  iloors and, where aii owner coinplained, h l n c r  was 

to, a t  its sole cost, promptly take actions “rcasonably ncccssary to irispecl, repair, and i I‘ 

necessary, replace all o r  a portion ofthe Floors in such unit  to tlie (.)wner’s . , , reasonnblc 

satisi‘action in accordance will1 the Contract . . , spcciiicatioiis within tlic warranty pcriod ”. ‘k 

wairan(y period was Tor six years, during which time Doliier agrccci, at its sole expcnsc, to make 

repairs or replacc tlic iloors “to the owners’ . . , I-casonable satisfaction i n  accordance with the 

C‘ontractl ’ S I  spccilic;itions,” csccpt wherc tho  clcli.ct wiis “duc to damagc o r  d r I c t  Cxiscd by 

abuse, modiljcatioiis not execirtccl or qiprovcd by I)olner . . . or i1oriii;rI wcar and tcitr uiiclcr 

iiormal iisagc” (Agrcemenl, 11 5). Ilolner also pimiiscd to pay the cspenses iiccessary to comply 

with the ]~rc)vjsic)iis 01. piiragraph 5 ,  including [he i.casonable cxpcnses 1ha~  a i l  owner incui.rccl cluc 
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to the disruptive nature ol‘tlie work, such ;is relocation costs. In the evcnt that aiiy unit owIier 

looked to Sxiison in connection with a claim or ciispute with respcct tu the floors, paragraph 5 

providcs lhat Doliicr woiild clefelid, iiiclcninily. and hold harmless Saiiisvii ii-om such clsiin or 

dispiiie, as sct I‘orth i n  paragr;ydi I3 01‘ the Agreement, which is an  incleriiiiiiicatioii clause (the 

Indcmiii~icalion Claiisc). I’arngl-apli 5 also providcs that, in the evcnt oi’a dispute betwccn 

[ h l n c r  and ; i n  O W I I C ~  arising in  coniicclion will1 floor rcpairs, Samson was to reasonably 

coopcr-atc with r)olncr in e U’cctuatiiig any agrecd-upon reinedy. 

‘I’hc I ndemn i ti cal i on c‘lause providcs that J h  I tier agreed to: 

“defciid, indemniQ, rind to Iiold lianiilcss Siimson . . , from and against any and dl 
c I ai 111 s, c ;i 11 sc: s of ac t i on, dam ages, I i ab i I i t i e s, 1 ii cc hanic ’ s I i ens, and ob 1 i gal i o ii s o l‘an y 
natirre fliat iiiay be brought o r  asserted against [Samson] . . . in rcgarcl to any aspect 
of this agreeinciit or  aiiy of the work to be lm-formcd piirsuant lo Ihis agreement, 
including b u t  not limited to, (a) any claim by Owncrs . . , as to dcfccls in 
workmansl~i~:, and/or materials, and (b) aiiy claims for payntcnt by snbcontractor, 
materialinan, vendor, supplicr, (31- other person 01. crilily wlio has provided scivices 
or niatcrials will1 respect to the Woi-k. . . . Reasonably promptly upon [Samson’s] 
receipt of notice that I it-] is being sued . . . h l n e r  shall imiiicdiately rclain attorneys 
sclcctcd by or reasonably agreeablc to [Samson] to deknd I Samson I in such 
proceeding . . .” 

On October 13, 2006, counsel lbr Lhliicr wrote to Samson conccrning difficulties it 

claiiiicd it  was espericiiciiig with thu Ownci.s, and requcsted that Samson proceed unclcr 

paragraph 7 of the Agi~ccincnt. Paragraph 7 poviclcs t h a t  the lloor repair ancl replacciiicnt work 

described in  par;igraph 5 would be pcrforiiied so as to iiiiiiiiiiize inconveniencc and disruption to 

unit uwnci’s. I’aragraph 7 furlher provides that if an owiicr reliised to permit Ilolner to ~~crl’oriii 

liii-llicr work, and Dolncr was iiot able to siicccssiiilly ncgntiatc with a i i  owner to iiavc an 

alterrintivc vendor pcrform the w ~ r k  at Ilolncr’s cspensc, Saiiisoii was permitted to arrange to 

4 

[* 5]



hire ;i vi.iidor to have tlie work coinpleted, or  to  nial;e wine payment o r  otlicr accoiiii1iod;Iti(~ii in 

orcler lo scltlc with the C ) \ N I I C ~ .  117 tlic cvent tliat Samson rctaiiied an vendor to poi-fbrm the work, 

llic cost oi’rctaiiiiiy tlie vcl-iclo~. \w;is liiiiited to the usual and customary costs l2)r 11ic worli ~i i idcr  

the circuiiislnnces. 

I’aragrapli 7 also provides that the cost 0 1  settling with the owncr, throiigli a payilicnl o r  

accc7mmodatioii, was to be sct 011‘ ngainst the respective payments to he mztdc to Llolncr under- the 

Agreement, and that Ihlner  was to indciniii ty Samson i?)r costs escecding the amount o f  those 

payiiiciils, Finally, pursiiant to paragraph 7, iklricr wits to pay all o f  11ie rcasonablc costs aclually 

incurrcd by an ow~ici. due to tlic disruptive nature of tlie work, including relocation costs. Whnt 

Saiiisnn did, on or  al’tcr October 13, 2006, if anythilig, in terms ol‘hiring an alteriiative vcndor, 

has n c) t hcc 11 est ab1 is 11 cd here. 

On January 16, 2007, 1IoInc1- 171ed thc Ihlner Action, sccking payincnts trndcr h e  

Agreement Ibr work lhal i t  claims l o  have perlbi+mcd. l l ~ c  rccord 1~cvc~i1s that Ihereal’tcr, in Apri I 

2007, Saiiison’s and LluIiici.’s respective counscl l~cgan to cxchaiigc letters conccrning thc 

Owners’ complaints and other matters about the lloors. On  September 12, 2007, Samson’s 

counsel deiiiaiidcd that Dolncr, pursuant to the Indcmiiilicatiori Clausc and colmion law, 

iinmcdiately lakc all actions ncccssary t o  scttlc the (.)wiicrs’ claiins, and agrcc lo 1‘~iiid the costs o f  

Samson’s dcl‘ensc in the Owners’ Action. t ly lettci- datcd Oclohcr 9, 2007, I)olnc.i-’s coiiiiscl 

rcspondcct that Ilolner would not def‘ciicl o r  indeiiitiily Samsoii, bccausc Samson liad I‘ailed to 

comply with the Agrccmcnl. 

1 II mi ci -2 0 0 8, i I1 t h c 1) c) In CIA Ac I i 011, S an 1 so 11 i i i  o vcd for s m i i i i  aiy _ j  11 d giii c I 1 t sceki n g 
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essentially the smic rcIieI’ it seeks licrc.’ In tlic 2008 Dccision c1criying tIic motion, h i s  court 

iiiterprctcd the Indcriinilic~itioii Clniisc :is providing that Dolner had agreeci to delilid and 

iiidciiinify Saiiison for  claims arising uut of llolncr’s woi-k oil the building, h i t  was iiot required 

to indcmnilj/ or cicl‘end Snmson for the Fimud Claim, which is riot based 011 poor workmanship, or 

tlic results tlici-cui; bul  011 Samson’s al leged iJiisi.eprescntatioiis rcgarding thc condition ol‘thc 

LJiiit. As there rcinaincd ~ h c  possibiljly that the Owners would obtain a jdgiiicnt agaillst S~umsoii 

that did not implicate Ihlner ,  Sainsoia’s motion [or :in order for indcmiiilicatic7n was dcciiied 

premature. ‘J’lic court also dcterinincd that Dolner’s duty lo clcfcnd was n o t  greatcr than its duly 

to indemnily, a d  that Dolricr was not obligatccl to pay for  all of S31iisoii’s dcfense costs, with 

Smisoii iiiiliiig to demoiistratc  hat 111c deli isc costs arose from coinplaints about thc quality of 

thc work, as distinct li.oni thc Fraud C’laiin. Thc courl lii~tlicr identified 0 1 1 7 ~ 1 ’  ~inresolvcd issws 

obligation due to S:iiiison’s bimch ol tlic AgreemcnL, aiid whcther Samson was responsible I‘or 

any  allcgcd delays or clamages t o  the Owncrs’ Iloor after October 13, 2006. 

Disci issinn 

cstablishing n prima hcic cnsc by tlic iiiovaiit, .‘the party opposing a iiiotiun for sumiiial-y 

’In tlic l h l n e r  Actiori, Sariisoii moved l i ~  a .judgiiieilt for claiiiagcs ol‘ovci* $ 100,000. thal 
i t  claims to have,ulrcady paid to tlic Owncrs in relocation lies, hut rcprescnts thal i t  thcs i io t  sccl; 
siicli I-clicf liure. 
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as to the esistencc ol’a triable issue, tlic motion should be dciiied” (b’. I;cxi-c?/irlo Lli~c, ( ‘0.  11 .Izirw~ 

entitlcd to ;I judgiiiciit rcllccting this obligation. To iiicct its suiiiiiiary judgment hiirden, Samson 

submits, in addition t o  the pleadings and agrcements iilvolved, tlic 2008 Ijccision, and copies of  

soiiic oI‘ the attorney letters prcvioiisly riientioned. 

Sainson nrgucs that the Animded C‘omplaint in the Owners’ Action, and especially the 

Owners’ (jl3L (filih) cause ol’actioii, ~ i i i i hc  clear that tlic Owners’ fraud allcgnlions rclatc to a 

general coinplaint that the I l n i t  aiid building did not iiicct standards of‘dcsign and construction in 

accol-dance will1 building plans and spcciiications. Sailison iiirthcr argucs h i t  tllc Owners’ 

allegations conccrning Saiiisoii’s misrel~rcscntalion ciiianate li-om Dulncr’s respoiisibilities uiider 

provision 3,2.  I of  the Contract, which is cntitled “Ticview of Chntract Ijociimciits and Ficld 

poor worlimtlnship, ciiianates li-om Dolncr’s rcsponsibi litics iiiidcr the Contract and Agrcement, 

and that to the extent that the Owners’ allcgo that Samson made misrepresentations, Samson wiib 

Provision 3.2.1 of the C’ontract pi-ovidcs that Thliier was to study and compare the 3 

Contract dociimenls with cadi otlicr and with ccrtain inlbrmation liiriiislicd hy 50 Madison L I  A ’  
and immcdiately rc1ioi.t to the w h i t e c t  ei+i’oi-s, inconsistencios or  omissions discovcrcd, but was 
not liable to SO Madison LLC‘ or the Architect Ibr damage resulting iiom errors, inconsistcncic-s 
or  uniissions in the C‘onti-act unless Ih lner  recugiiizcd aiid knowingly hilccl to report same. In 
tlic went tha t  h l n c r  perlbmicd construction activity Iil1owillg that i t  involved a recognized error, 
inconsistcncy or omission in the C.’ontract, without notice to tlic architect, Tlolner ag1*ccd to 
assuiiie appropriate rc-spunsibility I‘or such pcrIi)riiiancc, and to bear ail appr’upriatc amourit of 
correction costs, 
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;I iiicre passive condiiit ibr Doliier’s wnrrniitics cliicl rcpi.csenlations r-iboiit its work, 

Samson’s argiiments are iiot compelling. ‘I’lic I:raud Cllriim alleytions do no1 cli I’li-r in 

any signi1ic;iiit respect li-om tliosc contaiiiccl in  the Owiiers’ original complaint, Morcovcr, the 

I.‘rmcl Cllaiiii is distinct fiuni the claims involving liiulty work as it is bascd on Samson’s iil1eget-i 

M s e  reprcsentatioiis aboiil the Unit’s col-iditiori. Samson’s argumenl, that i t  was ‘‘a inci-c pss ivc  

conduit” has not b w n  clemonstratcd, ancl  would require a hiding h i t  il did no t  inalcc rdsc 

rcpresciitations. 

S alii so t i  ’ s arg ~i tiit:  i i  I I hat had r> o 1 iier lii I li I1 ed its ob 1 i gat i o I i s uti d c r the C: o t i  trac t and 

Agrccmcnt, tlic c)wncl-s’ cornplaints would have been rendered a iiullity, was previously 

addressed by this court wheii it statcd that “[t]lic fact that Dolner i i i ay  have been rcspoiisiblc f o r  

ccl-lain defccts docs l in t  rclicvc Samson from any responsibility lor allegcdly liaviiig 

iiiisrepiweiited the state ol‘ the building during tlic 1 walk-tlirougli] inspeclion in 2005 ’’ (ZOOX 

Decision, at 5 ) .  The court’s opinion rcniains tlic sariic. A s  the court has deteriiiincd that tllc 

Fraud C.’laini is not covcrcd by the Indemnilication Clause, it iiecd riot aclclrcss Samson’s 

argument that “li-aud is a proper subject 01 an indeiiiiii~icatinll ag~-ccn~cnl” (Samson Iieply Mem., 

at 0 11 4) .  I I I  acldi~ioii, 3s the scopc oftlie Aiiicndeci Complaint exceeds tlic scopc oi’11ic 

Inclciiinilicatioii Cllausc, tlicrc rciiiains the p x i b i l i t y  that the Owners coiild obtain n jiidgmcnt 

against Samson t1i:il clocs not iiiiplicatc I)olncr, iiinking a judgment 01‘ indcmnilication premature. 

I<cgarding the scope of the duty Lo dcfcnd, in  iiioviiig, S:uiison argues that First 

I)cpartiiicrit precedent iiiiposcs a broadcr duty to dcfcnd than to indemni iy in iiori-insiiraiice 

policy CRSCX, and that 311 iiidciiiiiitcor must dcfi-iicl cvcii if certain claims l’all outside 01. the scope 

, ,or thc inclcmniticaLion ohligation (Samson Memo o f  1,aw, :it 10- I ? ) .  I n  Vincon, 1m’. I’ f ’h / ip , s  
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1:‘lec.s. N. An?. (~‘orp ,  ( 1  6 AD3d 2 I S ,  21 5-2 I O  11 st I k p t  21)05]), Iiowevcr, h e  First ikpartmcnt 

statccl: “~d]el~cnclant is n o t  an insurer, and the contract of irideiniiity pwsuai i~ to which it is bourid, 

strictly construed, cloes not iiiiposc upon i t  a clci‘ensc obligation coinparddc in brcadtli to that 

ordinnrjly borne by x i  insurer; its duty to dcfcncl is no broadci. t1i;ui its dirty to iiidcmniIy 

[cit;itions omitted]”  st^ d , s o  fs’rasch 11 Yor7k~r.s (?orzsir ( : , ‘ ( I . ,  306 A I X d  508 [2d Dcpt 2003 I).4 

‘l’his clciu- langiiagc cloes iiot support Samson’s assertion that an iiiclcniiiiitoi- inust dcli.nd 1;~- 

clainis that 1’1i11 oiitsjclc o i ‘ h e  scope uf the intlcr~~~~iiicatioii  obligation, 

In reply, Samson 113s veci-cd from its moving arguiiicnl - wliich is the argumeiit to which 

L~olncr rcsponded in its opposition - coiitciiding tliiit the plain language ofthe Indcmnilication 

C’lause iiiiposccs a duty to del‘ciicl that is broadcr than tlic duty  10 indeiniiily, and sullicicntly bi-oad 

10 c~icoiiip~iss 31 I 01 thc causes of action i i i  Lhe c)w~icrs’ Action. ‘I’liis argument is not coinpelliiig. 

The plain laiigiragc oi.tlic Iiiclciiiiiil-ication Clause provides that Doliiul- hiis ;i duty to dcl‘tiid 

Samson (or those claims that i‘all within thc scope of the Indcmiii~icatioii Clause, but not claims 

that are not included within the scope of the IiidetniiiIicalion Clause, sircli as thc Fraud Claim. 

Wliile Saiiison rclics on i2/1d‘lcrny v (C’i/y qf’G1~1i Ilhl1.s (32 AD3d 605 [ 3d I ) c p ~  20061). to 

support its conlention t t ia~  t l~c languagc 01‘ the lllclcriiriilication C‘laiise is broad, Mc*C:’lcirr,v mei-cly 

reiterates tliat in non-iiisiu-aiicc policy c ~ s e s ,  tlic scope o f  an indcnirii lication provision is 

detcniiincd by  tho provision’s languagc. In M d ’ l ~ w y ,  tlic court cleten-ni tied that the duty to 

clelind lbr claiiiis tha t  were included within tlic provisioii was iiot relievcd merely bccausc those 

claims wcrc clisiiiisscd ag:vinsl tlic iiidcmnilee. ‘I’his does not changc that tlic languagc u1tlic 
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liidcmiii~icatioii Clause docs not provide fix indeiiinilication liir all o l h c  Owiicrs’ cl;iinis, or [lie 

rclated dcfciisc costs. In additio11, wliilc Samson seclcs a j i d p n l ~ ~ i 1  1k)r clci‘eiise costs, including 

attorney’s li-cs, pist ant1 htiirc, its has not dcmonstrntcd that thcsc costs u o s e  1i.om compl:iints 

abuiit the quality ol’tlic work, as  distinct ii.oiii the I:raiid C‘laim. 

I I 1 o p po s i t i o I 1 to t he t i l  o t i o 11, L3 o I 11 e r a 1 so arg~ies that any d e tcriii i 11;1 ti o 11 o 1‘ i iid ci 11 11 i li c a t i o I 1 

or reimhurseiiient is preriintwc until the partic-s’ rights iiiidcr the Agrccment have been 

cleleriiiiiicd. Ilolnei- points to tlic Ileceii~bcr 2008 J)ccisioii, wherein tlic coiirt idcntiIied 311 

Lmrcsolved issuc as to wlicthcr S a ~ ~ i s o n  iiiatarially breaclicd the Agreeiiicnt, and submils thc 

arlidavit of‘ ils principal, stating that Samson has failed to inake thrcc payii~crlls uiidcr the 

Agreeincnt. L>ulncr- d s o  noles thal o n l y  vcry limited discovery has bccn conducted to datc, as 

was also the c x c  whcn the court rendcrcd the Dcccmber 2008 Decision. Iii reply, Samson 

rcspoiids that Iloliier may not claim 21 iiiatcrial breach where i t  Iias not elccted to tcriiiinatc the 

conlrxt,  and has 110 colorahlc arguincnl that Samson hiis niaterially blxachcd the Agrccment. 

I t  is hornhook law that 3 breach 01. contrnct may occiir wherc a pal-1.y fails to pcrl-lmii on a 

proiiiisc;‘, 01’ prcvcnts the other party’s perlbl-mance ol‘;i contractual obligation. “Wlicn a party 

h i is 131-c a I: 11 e d a c c i  1 i t  rac t , t ti ;i t 1x.e ;i c ti in a y c s c 11 s e t 11 c 11 c)  i i  b r c ac Ii i n g p ai. t y f r o  i n  liu t h u r p L‘ i* Ib r 111 ;in ce 

i1. the brcrich is ‘matcrial”’ (Nw Windsor I,’oli4r~fcer~ A/rchi./lirncc C:’orp,s 17 h.lqwr,v, 442 Ii3d 1 0 1 , 

1 17 I2cl Cir 2006 1; SHC’ NXS Elcc. 17 Transteclz LIw NE’, 262 1; Supp 2d 1 34, 145 I SD NY 2003] 

I “thc nun-bi.cacliiii~ party is disclirii.gccl iiom pci.forining any iiirt1ic.r ob1 ig:ilioiis under lhc 

contract,  id . . I 111ay elect to tcrliiiliillc t l i ~  coIitract ~ c l  S L I ~  (or d~11;igcs”I). I t  is well scttlcti 

that “[u]iider Ncw Yorli  law, for a breach o f a  contract to be matcrial, it must ‘gu to tlic root  or‘ 
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tlic agreement betwccii the partics [citntioii omitled 1 ’ ’ ’  (/<i.arik Fc1i.x- A.s.\ocirr/cc.s, /,td 1’ Ai/,s/iti 

/)rzi,q,s, I n c * . ,  I I I F3d 384, 289 12d Cir 19971), and ussentially delkat thc p r t i c s ’  oL?jjCctivc in 

inaking tlic contract (RohoiY C’ohn Assor*., Iiic. I ’  Kosicli, 63 AII3d 1388, 1389 [3rd Lkpt 20091). 

Accordingly, wliilc a material breach is not one tliat is incoiaseclucntial, iiisubstnntial, or i i ihor ,  

“liilLi1-c lo tcridcr payiiicnt is generally deeiiied ;i inaterial brcacli oi‘a contract” ( A I W  Films, /PIC‘. 

11 M ~ r i w l  ~ l z l ~ J i . t ~ i i i i t ~ i c ~ i i t  C ~ i * o i i p ,  I i ic . ,  952 I‘2d 643, 649 [2d C‘ir I99 I I ) .  

Gcncrally, ‘*Iw /lien 3 party materially breachcs a conkact, thc nonbrer-iching p r t y  must 

choose bctwccn two remedies: it can elecl to teimiiiiate the contract o r  coiitinuc i t .  Il‘il chooses 

the latter co~irsc, i t  loscs its right to terminate the contrxt  becausc of the l.utlier party’s] dda‘ault” 

(A1~11 i i . ds .c .o rn  1’ h’iriko’,~, /)7c,, 42 AD3d 178, 1 X X  [ l  sl Dcpt 20071). “[C:’loncluct indicating an 

intcntion to continlie h e  c o ~ ~ r a c t  in ellkct will conslitulc a conclusive elcction, in cl‘l-kcl waiving 

the riglil 10 asscl-t that the breach discharged m y  obligstion to pcl-forin” and tlic rtile that t h u  

aggricvcd pai-ly’s d ~ i l y  lo perform is dischar-gcd docs not apply where that party, “with knowledge 

of’tlic facts, either perlurms . . , despite the bi.cach, o r  insists that the dehulting party continue to 

reiidcr future pcrrormsnce” ( 1  4 I,ord, Willisloti c ~ i  C.’oiitrncts 5 43: 15, at 626 14th ed]). 

Samson’s arguiiicnt tlial T:>olncr has clected IC) continue the contract solely bocause or  the 

cleclaration that  it sccks i n  the Hrst Ci.tltSC of action 0 1  tlic Ih lner  Action i s  unpersLrasivc. 

licgnrding that c i i ~ i s c  of‘ action, the court has stated that Dolticr seeks imiicy clamages i n  tlic 

Ilolner. Actiun, a i d  t1iLif “lIoli~c~~’s declaratioii is merely ;I breach ol‘conli-act claini” (2008 

Ilccisiun, at 7), and thus aloiic is not sullicicnt to  clemonstratc, as a matter 01’ law, that Dolnci- 

elected to continue thc Agi-cciiicnl. 

1 1  
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Saiiisuii also :irgiics Ilia1 i t  lias alr-c:idy perli)i-incd its ohligalions uilclcr thc Agreement, 

bccausc iL has madc pnyments to Doliier of $ 1  ,109,337.90, which coiistitute performance 

sul’licicntly substaiitinl to givc rise to Dolncr’s iiideiiiniiicalioil ol3ligatioil. Samson contencls that 

the parties tiicrcly dispiitc liahility fo r  three paylncnts, of $307,424.96, $ 3 S , O O O  and $71,250, 

which do not corintituk lhc core 01. lhc A g i ~ i i i c i i l .  Samson clwaclci-ixs Ihlncr’s claiiii 01’ 

brcach ;IS ;I 1 1 1 ~ 1 ~ ~  clisputc ovcr  whethcr, or iinder what conditions, Uolncr is entitlccl to thc 

paymcnts, with Ihlncr’s remedy to suc 1-211- damagcs, as  it lias done iii thc Lhlncr Action. 

Samson liri-thcr- m-giies that, as the Agrccmeiit contains scparate catcgories ofp:iymeilts, 

each conditioned on  h l i i c r ’ s  lirltillment of ccr‘tain obligations, this is not z i  casc whei-e a party 

fa i 1 s to m 11 I< c co 11 t i  r i l l  i n g pay m cn t s i 11 co 11 si d erat i (o 11 (0 r on go i 11 g co 1111 t c r- per 1 i) 1-1 11 a x  e. S UTI s o 11 

c o i i  I i 11 I ics t I1 :I t t lie Ind cmi i i ii cat io i i  C’ I au se is not co nd i ti 011 cd o 11 any part i c 1.1 1 ar pay men t h y 

Smisoii, and rilso arg~tcs that it has reliiscd to pay Dolncr $307,424.96 because Doher. has not 

saiislied v:irious conditions precedent to paymcnl (Berman licply Aff., 11 2 1). 

AddI’eSSiiJg the last issuc tirst, Sailison is corrcct tlial, as a gcnerr-il pirinise, whcrc a 

condition preccdciit is nol  satislied by thc p t y  burdciicd with tlic conciitioii, the dcpcidcnt 

ohligation, ol’thc party that bcnelits froin the condition, docs not inatlrrc. I-lere, Iwwcvcr, 

Saiiisoii has not conclusively deiiionsti.atccl that any specilic cordition of tlic Agreement w;is not 

satislied, such that its obligation 10 pay had riot matured. Wliilc Samscm claiiiis that 13olner’s 

fiiiliirc to wpuir the C)WIICI.S’ floor was the flijlur-c of‘n coldition preccdc~lt, the i+ccord 

deinonstratcs I’act cliiestioiis h i t  rcinain iinaddrcsscd 21s to wlicther thc Iloors, alicr 1)olncr’s 

\.vorli, mct coiltract speci lications, and whcthei. thc Owners’ claim oi‘lacli o f  sntisl.;ictioii was 
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I-casonable. I n  iuldition, the Agrccmenl proviclcs that Samson was pcriiiitted to hire ;1 vendor lo 

rep i i i .  tlic tloors, which may have occurred, and Samson has iiot pointed to anything in the 

Agreement that  iiiclicales that, tlicrcalier tlic responsibility to w p i / i r  thc floors was Dolncr’s. 

S mi so 1 1 c l  i sc 11 s se s l;icto r s t hat c o I ir t s 11 av e cu nsi clc r cd i 11 C-J ctc r in i i i  ;it i ii g w lic t li er a b rc :ic 11 

is mutei+ial, hiit brings up tlicsc lk tors  only in rcply, whcn DOIJW. lias no1 11acl h e  opportunity to 

acldress hm, or Samson’s coiitciitions. I n  any  event, Samson, seeking j udgi-ncnt regarding 

contractual obligations, was rcqiiired to dcmonstratc, as part of its prima hc ic  burden in moving, 

that i t  had liilly pcrforiiied iincicr the contract, hut did not do  so. In l i g h  ol’llie foregoing, 

Samson’s riiotioii l‘or ;I juclgmcnl lbr ii~c~cmiiilicatioii iuid fbr uttorncy’s l‘ccs and del‘ensc costs is 

dcnied. lhercii-)rc, llolner’s coiilcntion that t h e  is ;iii issuc or h c t  as to whethcr Samson is 

responsiblc i k r  delays and damages d t c r  October 13, 2006 need riot be addresscd. 

Fji idly7 Samson sccks a judgniciit [hat Dolncl- is responsible for m y  costs incwrcd by 

Samson to repair or  icplace the Owners’ lloors. I n  its moving brief, Samson maintains that it is 

cntitlcd to su1iimai.y .judgment, bnscd on paragraphs 5 and 7 of the hgrecincnt, argiiing that tliesc 

provisions dcmoiistratc lhat Dolncr was obligated to repair or replace the Owncrs’ Iloor a l  

l~olner’s cost, and is rcsponsiblc for rr~y  costs incurred by Sfinison to retain nn alteriiativo vendor 

lo repair- or rcplace [lie OW~WS’ Iloor. 

111 cqymsition, Doltier argues lhal thcrc has been no I-iiiding that thcrc is anythiiig wrong 

with llic Owiicrs’ Iloors, and that i t  has drcacly fiillillc-d its ohligalions, in  tliat i l  ~incicrtooli to 

pci*lbriii 31 rcquesleti rcpaii-s, and atflici.ccl strictly to thc spccilication staiidards set li)iAi in the 

Coiiti*act. II support, 1)olner provides thc aftidavit 01 its principal, and mi iiispccliun report, and 
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asserts that (lie Owiicrs, among othcr things, deiiiandccl installation outsiclc of tlic specification 

stanciards, intcrfcr-cd with Dolner’s allenipts to complete the work in a timely iiimiier, and made 

i t  impossible to complcte thc job. Dolncr also argucs that, while it was responsible Ibr hliiiig all 

actions rcasonably nccessary lo inspccl, repair- and, i l ‘  necessary, repliice the lloors to h c  Owncrs’ 

rcasoriable satisl‘aclion in accorclaiicc wilh the C‘onlracl, tlicre is ;i matcrial (act issue as to 

whctlicr a misonable pcrson would Iiavc bcen satislied. Oolner h r t h e r  points to the Ijccc~nhcr 

2008 This ion,  wherein the COLUI stntcd that i t  was not clear how such circumstanccs would 

affcct Lhlner’s responsihility for expenses tlial arose after Octobcr 13, 2006, wlioii Sarnson 

apparenlly took over the work, o r  whcthcl- Sanison was tlierealler responsible l i ~ r  succeeding 

dclays or dalllilges. 

On another note, I)olncr- coiitcnds that Samson inlbrmed i l  that i t  was planiiiiig to rctaiii a 

contractor to perlbriii certain work on the lloors, and providccl I>olncr a11 cstiinatc in tlic ainounl 

of $49,375.65, for which Samson has already rcimhur-scd ilscli‘liiom the t: ow accounl provided 

for piirsuan t lo the Agrccmenl. Finally, 1)olncr notes that, while Sanisoii seeks .j udgiiienl on thi 

iiiotion tliat 1)oIiiur- is 1-esponsible lor any costs incurred by Samson to repair thc Owncrs’ tloor, 

i n  its pleading, Snmson seeks oiily iiidcninilication, or judgiiierit over, in the evcnt that Samson 

foiind liable iii the Owiiers’ Aclion. 

I n  reply, Sainson iiiaintains that tlic issirc of whether [lie Owncrs have bccn I-casonable, 

t h i t t  bears on 13olncr’s obligations under pai-agrapli 5 ,  ignorcs that I)olncr’s obligations u1idt.r 

pmigraph 7 aiid tlic Indeiiini licatioii Clause, do iiot depeiid oii thc (-)wncr.r:’ i.casonableiiess. 

Saiiison coiitciids t h l ,  under pal-agrnpli 7 01- the Agreement, wlictlicr Ih lner  had an a1 ternativc 
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vcndor pcrforni the work at L)ofiicr’s sole cost, or Samson undertook the work, wi tli costs scl o1T 

against payments duc Ihlrier, thc costs of the work were to c~)iiic out or DoIlicr’s pocliet, without 

1.ep1-d to whether tlic ()wncrs acted reasonably. S a m s o n  also argues that, to [lie cxtcnt that the 

Owners’s floor is 10 Ix repaired, Doliier shoLild be i.csponsi ble 1t)r the costs, despilc tlial 

paragraph 7 provides that I)olner is only rcsponsiblc (ihr [lie usual and cuslomary costs, becausu 

 in dc r 1 he Tiidc I 11 I i i li c at i co I 1 C .’ 1 a u sc, o 11 ce Sal II so II w a s  s ii cd , Do I I 1 er was rcs poiisi 17 1 e lo de fc nd , 

indenmil-y and Iiolcl hariiilcss Samson from all claims, causes o f  action, damages and liabilities. 

Samson is correct that, as ;i gcncral rirlc, a contractual obligation m i y  not bc avoidcd 

merely becnirsc i l  m i y  Iiavc becotiic rnorc burclensomc lhan anticipatcd. Still, il is no1 cnlilled In 

judgincnt on thc tloor costs issue. In its moving hriel, Saliison argues that 1)olncr is respuiisible 

lor Saiiisoii’s costs in repairing thc tloors pursuant to p:iragrapl~s 5 a i d  7 of  the Agreement 

(Samson Mov. Memu. of I ~ w ,  at 12- I3), and that DoIiicr’s responsibility iiir 11ic costs incurred 

by Sailison lo repair of replace the Owners’ h o r  is ;in “obligalior~ separatc and apa r l  fi-om 

L>oln~-r’s gciie1-d defense rind iiidemniticatiori obligations” (Samson Mov. Mcm. oP law, at 12), 

‘I‘hus, to the extent that Sainson can bc said to h a w  rel‘eri.cd to the Indemnification Clause, i t  

nppetlrs to  have done so only to emphasize that it was iiioviiig f‘or rclicf based (311 other 

pnragraplis ol’tlic Agrc-cmcnt, [lie tcst 01‘ which i l  typed nut in 1’~dI. Samson’s  newly-raised rcply 

argulnciit about the Iiideiiinilica[ic,n Clause m a y  not be critcilained licre conccriiing tlic issue of 

paymcnls hi’ Samson’s costs Lor floor repairs (/.)crnnri,sch v Bi/z/lco, 184 A D 2 d  41 5 ,  4 17 [Ist 

Dept 1992 I I  ply ppcr s  (are) to addrcss argwiiciils inade in opposition to h e  position taken by 

tlie movant  and iiot to  j x r i i i i t  the movant to introducc new arguments in  support ol’, or new 
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grourids (or evidcncc) 1?)r the motion”]). 

As to p a l - a p p h  7, whilc i t  provielcs that, in tlic cveiit tlxit S a m s o n  chosc to rctaiii 

i.il1cimativc contractors, it  coiild sct orl. lhc costs against thc respcctive payiiicnts, with Ihlnci- 

indcmnilying Sailison (or thosc costs tlwt cxcecdcd thc piryincnt arnounts, i i  also csplicitly slates 

that: “[i.(n 110 evciit shall h e  cost to Sainsm ol‘retiiining allcrriaiive contrac~ors to 1xr1‘01‘1i1 h e  

work excccd thc usual i.tl1d customary costs [?)I+ such wol.k under thc CirCLimCjtniices.” ‘I’his is ~1 

cx prcss liilij tat i oii 01‘ Dolncr ’ s obligation coiiccrti i ng Siiinson ’ s costs Tor rc tnin i ng al teriiat i vc 

contractors, 

thc work undcr I I I C  circumstances, and thcrclbre, 1x1s not deinonstrntcd t ha t ,  undcr ~~aragi-aph 7 of. 

tlic Agreemciit, it is entitled to a j ~ i d g i i ~ c ~ i t  that Dolncr is rcspoiisiblc for Samson’s costs for the 

tlcmrs, and its niolion is denied. At this Juncture, what occurrccl conceming the Iloors in thc Uni t  

bclbrc and diel- Octo bcr 13, 2c)OC;, s[icli as whethcr Sailison lijrcd a11 altcn-iati\x con~raclor, or 

iiiaclc othcr urraiippicnts, has not  been cstablislied with :idmissible evidence, siich that a 

judgmciit could be grantccl based on paragraph 7 ot‘llie Agrcement. Furthermore, Lhlncr has 

also raisccl an issue of ljct as to wlicther i t  met i t s  obligations under pai-agr;ipli 5 of the 

A greem c11 t . 

Samson has not clemonstrated that thc cosls tvcre lhe 11sual and cuslomary costs Ibr 

Morcovcr, iri Ilic Amendcd Coi-nplniilt, which is vcrilied, al  paragraphs 43-46, tllc Owners 

allegc;: that Samson intcntioiially permitted the wc)rlc to be 1x1-lbriiied in  ;I iiiaiiiicr iiili.rior to Illat 

required, and prevented thc Owners fi-om procecdiiig expeditiously 10 11mc h e  wcsi.lc coniplctcd. 

‘l’hese avcrmcnts riiisc 3 clucsticm as  t o  whether Sailison’s coiiducl playcd 3 role in increasing 

costs or cxpenses coilcci-ning the tloors. Finally, S a m s o n  also has not addressed Ilolncr’s 
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Dated: April 7, 2010 

- -  I:N ITR:  ~~~ 

J.S.C. 

EMILY JANE GOODMAN 
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