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Plaintiff, 
-against- 

Index No. 114904/08 

RON. CYNTHIA KERN, J.S.C. 

Recitation, as required by CPLR 22 19(a), of the papers considered in the review of this motion 
for : 

Papers 

.................................... 3z 3 A .  

Notice of Motion and Affidavits h e x e d  
Answering Aflidavits and Cross Motion ...................................... 

4 
............................................................ 

Exhibits ...................................................................................... 
Replying AfEdavits.. 

PlaintifT commenced this action to recover damages for personal injuries he sustained 

stemming from an arrest by the New York City Police Department. He has brought claims for 

false arrest, false imprisonment, assault and battery, malicious prosecution, negligence and 

violation of his civil rights. Plaintif€ has brought the present motion to compel the City of New 

' York to respond to his discovery demands. The City has voluntarily agrced to produce most of 

these documents, including Internal M a i r  Burcau rccords and CCRB records regarding the 

incident in question. The issue still in dispute is whether the City is required to turn over the 

pcrsonncl records of the officers who were involved in the incident. As will be explained and 

&scribed more fully below, the City is ordered to tum over tho personnel records of the officers 
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involved in the incident solely to the extant that they discuss this particular incident and do not 

involve the mental health of the officcrs. 

Plaintiffs primary argument is that the persomel records of the officers involved in the 

incident are material and necessary for the prosecution of his Monell c l h  pursuant to 42 U.S.C. 

section 1983. To recover on a 1983 claim against the City, plaintiff must plead and prove an 

official policy or custom that causes plaintif€ to be subjected to a denial of a constitutional right. 

Monell v Deparhnent of Social Services of the City of New York, 436 U.S. 658 (1978). Liability 

may be imposed against a municipality only where the conduct complained of “implements or 

executes a policy statement, ordinance, regulation or decision officially adopted and promulgated 

by that body’s officers.” Monell, 436 U.S. at 690. The issue in a 1983 claim is not whether the 

employee acted improperly but whether the municipality act4 improperly. Ramos v City o f N w  

York, 285 A.D. 2d 284 (1‘ Dept 2001). The plaintiff must “show tho existence of a 

constitutionally offensive policy or custom and its casual connection to the injury.” Id. at 302. 

In 1983 actions asserting a deprivation a deprivation of constitutional rights, discovery of 

police personnel files is governed by the Federal Rules of Civil Procedure, rather than the New 

York Civil Rights Law. Munn v Alvurez, 242 A.D. 2d 3 18 (2d Dept 1997). Under the Federal 

Rules of Civil Procedure, the infonnation sought should be reasonably calculated to lead to the 

discovery of relevant and admissiblo evidence. Id. In Munn, the Second Department specifically 

held that the officer’s medical, psychiatric, rehabilitation and counseling fles would not have to 

be turned over as the complaint was devoid of any allegations warranting the discovery of such 

information. According to the court, the plaintiffs allegations of excessive force and false arrest, 

do not by themselves place the officers’ mental health into issue. Id. at 320. 
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In the present case, the court ~ d s  that plaintiff has established that the personnel records 

should be turned over solely to the extent that these records contain documentation regarding the 

ipcident in question but that the City is not otherwise required to turn over the personnel records 

and is not required to turn over any medical, psychiatric, counseling or rehabilitation files of 

these officers. Under the Federal Rules of Civil Procedure, which govern plaintWs MoneZZ 

claim, the city is not required to turn over any records unless the records are calculated to lead to 

the discovery of relevant and admissible evidence. At this juncture in the case, plaintiff has 

failed to establish that the entire personnel files of these police officers will lead to the discovery 

ofrelevant and admissible evidence regarding plainWs MoneZZ claim. Plaintiff has failed to 

show that producing the personnel files of these police officers in their entirety will lead to 

relevant evidence regarding whether the City, as opposed to the individual police officers, had a 

pattern and practice of violating constitutional rights. Moreover, as the Second Department 

specifically held in Munn, it would be inappropriate to require the City to turn over the personnel 

records regarding the mental health of thc individual officers as the mere fact that the plaintiff 

made allegations regarding excessive force and false arrest does not place the mental h d t h  of 

the officers in issue. 

The court notes that it is not currently making any substantive determination as to the 

viability of plaintiffs 1983 claims aa there is no motion before this court tithor to dismiss the 

claim or to amend the complaint to amplify the allegations regarding the 1983 claim. All that the 

court is deciding is that the allegations currently stated in the complaint, which do not contain 

any specific allcgations as to what actions were taken by the City which constituted a pattern and 

practice of violating constitutional rights, do not support plaintiffs a&ument that the personnel 
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files of the individual police officers (except to the extcnt that they discuss this individual 

incident) will lead to the discovery of relevant and admissible evidence. 

Based on the foregoing, and the agreement by the City to turn over the IAl3 records and 

the CCRB records, it is hereby ordered that plaintiffs motion is denied except that the City 

should turn over any personnel records of the individual officers which involve this particular 

incident, except to the extent that they involve the officer’s mental health. If no such documants 

exist, the City should provide plaintiff with an &davit which so states. This constitutes the 

decision and order of the court. 
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