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INDEX NO. 04- 14660 
CAL. NO. 09-0 1 752-0T 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 10 - SUFFOLKCOUNTY 

P R E S E 1%' T :  

{m. JOHN J.J. JONES, JR. 
Justice of the Supreme Court 

Plaintiff, 

- against - 

MOTION DATE 12-22-09 
ADJ. DATE 2-1 0-10 
Mot. Seq. # 001 - MD 

# 002 - XMD 
# 003 - XMD 

FAUST GOETZ SCHENKER & BLEE 
Attorneys for Plaintiff 
Two Rector Street 
New York, New York 10006 

ANDREA G. SAWYERS, ESQ. 
Attorneys for Defendant Blanche, Verte & Blanche 
3 Huntington Quad., Suite 102S, P.O. Box 9028 
Melville, New York 1 1747 

GUARARRA & ZAITZ 
Attorneys for Defendant Joseph Mauro & Son 
100 Park Avenue, 20th Floor 
New York, New York 10017 

WHITE, QUINLAN & STALEY 
Attorneys for Defendant Shore Drugs 
377 Oak Street, P.O. Box 9304 
Garden City, New York 1 1530 

i poi1 the f o l h  ingpapers numbered 1 to 47 read on this motion and cross-motions for summaw iudgmenc Notice of Motion/ 
t #idel 10 Show Cause and supporting papers (001) 1 - 12 ; Notice of Cross-Motion and supporting papers (002) 13-26: (003) 27-29 ; 
(3, iiswenng Affidavits avd supporting papers 30-32; 33-34; 35-37; Replying Affidavits and supporting papers 3 8 - 4 0 ~  Other Mauro 
___  Mem'Law: 4 1-42; 43-44: 45-46: Stipulation 2/8/10 - 47;(> ' ) it is, 

ORDERED 1 hat this motion (001) by the defendant, Joseph Mauro & Son, Inc., pursuant to CPLR 3212 
jr an  order dismissing the complaint and the co-defendants' respective cross-claims asserted against it is 

denied. and it is further 

ORDERED hat this cross-motion (002) by the defendant, Shore Drugs, Inc., pursuant to CPLR 3212 for 
wnmary judgment: dismissing the claims asserted by Utica First Insurance Company ds/o Mary McLoughlin is 
clenied for further o -der dismissing the cross-claims of co-defendant Mauro & Son, Inc. is denied; and for 
t irthcr order dismissing the cross-claims of co-defendant Blanche, Verte & Blanche Ltd. has been rendered 
xademic hy the stipulation dated February 8, 2010 and is denied as moot; and for further order granting 
wmmary ludgment n favor of Shore Drugs, Inc. on its cross-claim for indemnification over and against Mauro 
ii Son. Inc. is denied; and it is further 

ORDERED that this cross-motion (003) by Blanche, Verte & Blanche, Ltd. pursuant to CPLR 3212 
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Lli<niissing the plaintiffs complaint as asserted against is denied ; and for further order dismissing all cross- 
~Iiiirns 112 this or the companion actions pleaded against Blanche, Verte & Blanche, Ltd., is denied. 

! *  1s noted that pursuant to the stipulation dated February 8,2010 that the cross-claims asserted by 
Hlmclic Vertc. Blanche, Ltd. against Shore Drugs, Inc. have been discontinued with prejudice. 

,i i  the complaint, the plaintiff, Utica First Insurance Company (Utica) as subrogee of Mary McLoughlin 
t ~ici,oiigliIin). claims that on October 24, 2002 the plaintiffs subrogor was the owner of the building located at 
i i i.asr Vain Street, Bay Shore, New York, and that Utica insured McLoughlin for damage to her property and 

ot rcntc; under po icy number B,OP 1142239. On October 24,2002, it is claimed that McLoughlin sustained 
Jainagu to her property and loss of rent due to a fire which allegedly originated at the store of the defendant 

r e  1>rugs, Inc located at 2 East Main Street, Bay Shore. McLoughlin submitted a claim to Utica for the 
\arnc. ;ind the claim was adjusted by Utica in the amount of $65,002.78 after application of $1,000.00 
Licduc.tihle, and after payment to MlcLoughlin became subrogated to its insured’s claim. Utica seeks judgment 
mainst rhe defendant:; in the amount of $66,002.78 together with interest from October 24, 2002. 

13) way of its answer to the complaint, Mauro & Son, Inc. (Mauro) has asserted a first cross-claim 
.~ca ins~  ijlanche. Verte & Blanche, LTD (BVB) for contribution and judgment over; a second cross-claim 
f i ~ a ~ n c t  HVR for indemnification and judgment over; and a third cross-claim against BVB for full 
~ntiemuification and judgment over against BVB for any verdict or judgment which plaintiff may recover 
;Igainsi Mauro Mauro has also asserted a first cross-claim against Shore Drug, Inc. (Shore Drug) for 
i*rmtrihution and judgment over; a :second cross-claim for full indemnification; and a third cross-claim for 
indemnification and judgment over for all or any verdict or judgment which plaintiff may recover against 
“clau1.c 

i 3 )  way of its answer to the amended complaint, the defendant Shore Drug, Inc. (Shore Drug), has 
~\,sertcci a cross-claini against Joseph Mauro & Son for indemnification and contribution on the basis of 
x7wportionate respon jibility. 

i3y wa) of’its answer to the: amended complaint, Blanche, Verte & Blanche has asserted a first cross- 
L MTI against Mauro and Shore Drugs for indemnification and judgment over against them for any judgment 
rccovercd against BVB; a second cross-claim against Shore Drugs for indemnification pursuant to the lease 
xreemcnt: and a third cross-claim against Shore Drugs for indemnification.’ 

I he proponent of a summary judgment motion must make a prima facie showing of entitlement to 
i i d p e n t  as a mattel of law, tendering sufficient evidence to eliminate any material issues of fact from the case. 
i grant summary judgment it must clearly appear that no material and triable issue of fact is presented 
cSiUmnn v Twentieth CentupFox Film Corporation, 3 NY2d 395,165 NYS2d 498 [1957]). The movant has 
ifit‘ initial burden of proving entitllement to summary judgment (Winegrad v N. Y.  U. Medical Center, 64 NY2d 
hi 1.4X7 NYS2d 3 16 [1985]). Failure to make such a showing requires denial of the motion, regardless of the 
\tit’liciency of the opposing papers (Winegrad v N. Y .  U. Medical Center, supra). Once such proof has been 

i’f’ercd. the burden then shifts to the opposing party, who, in order to defeat the motion for summary judgment, 
wiist proffer evidence in admissible fo rm... and must “show facts sufficient to require a trial of any issue of fact” 

’It is noted that the second and third cross-claims are asserted by “defendant Marval Co.” 
hich thi.; coui? deems to be a typographical error which should read as “defendant Blanche Verte & Blanche.” 
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Pl K 12 121h]; Zuckerman v Ci4v ofNew York, 49 NY2d 557,427 NYS2d 595 [1980]). The opposing party 
must present facts sufficient to require a trial of any issue of fact by producing evidentiary proof in admissible 
torin (.losep/z P. Daj Realty Corp. vAeroxon Prods., 148 AD2d 499, 538 NYS2d 843 [1979]) and must 
i.;semble. lay hare arid reveal his proof in order to establish that the matters set forth in his pleadings are real 
.id capable of being established (Castro v Liberty Bus Co., 79 AD2d 1014,435 NYS2d 340 [1981]). Summary 
iidgment shall only he granted when there are no issues of material fact and the evidence requires the court to 

Jirect 21 judgmcnt in favor of the movant as a matter of law (Friends ofAnimafs v Associated Fur Mfrs., 46 
2 Y?d 1065.41 6 NYS2d 790 [1979]). 

In motion (OOl),  Mauro seeks an order pursuant to CPLR 3212 dismissing the complaint and the co- 
JC tcnclants’ respectilre cross-claims asserted against it, and supports its application with, inter alia, an attorney’s 
1 1  Iirmation; copies of the complaint, answers of defendants Mauro, Blanche, Verte & Blanche, and Shore Drug; 

LOP! of plaintiffs TJerified bill of particulars as to defendant Mauro; a copy of plaintiffs expert disclosure 
ptrrsiiant to  C‘PLR 3 101 (d); copies of the examinations before trial of John Mauro dated April 9, 2008, Larry 
i c o n  behalf of Sk ore Drug dated March 26,2008, and James White on behalf of BVB dated September 27, 
?i)()- 

in cross-motion (002), Shore Drugs, Inc. seeks an order pursuant to CPLR 3212 granting summary 
i iidgment dismissing the claims asserted by Utica in the complaint, dismissing the cross-claims asserted by 
hfauro. dismissing the cross-claims asserted by BVB, and granting summary judgment in favor of Shore Drugs 

’11 11s cross-claim for indemnification against Mauro. Shore Drugs supports its motion with, inter alia, inter 
.i: la. an attorncy’s af ’irmation; coplies of the summons and complaint, defendants’ answers with cross-claims; a 
)p\ of defendant Mauro’s expert disclosure pursuant to CPLR 3 101(d); a copy of plaintiffs expert disclosure 

jwsuant to CPLR 3 1 Ol(d); a copy of the lease agreement dated June 1, 1996 between Shore Drug and SilPearl 
! ioicling Company; s copy of the Traveler’s Property Casualty insurance policy dated November 6,2001 issued 
1;’ Shore ]>rugs; and copies of the (examinations before trial of John Mauro dated April 9, 2008, Larry Leon on 
Idialt‘of Shore Drug dated March 26,2008, and a partial copy of the transcript of Seymour Kirshenbaum dated 
I J I Y  70. 2008 

i n  cross-motjon (003), Blanche, Verte & Blanche seeks an order granting summary judgment dismissing 
liir complaint and dismissing all cross-claims in this or in the companion actions. It is noted that cross-motion 
i 107 i\ supported with an attorney’s affirmation only and does not comport with the requirements of CPLR 
:.’ 12 a h  an affidavit 3r copy of a transcript of the examination before trial of a person with knowledge on the 
moving party’s; part, and copies of‘the pleadings and cross-claims it seeks to dismiss have not been provided 

hv I t h  I hc cross-motion. Additionally, CPLR 32 12 does not provide for a party on a cross-motion to incorporate 
I W  papers provided in the motion and other cross-motions into the moving cross-motion. Nor has this cross- 
i w t m  been supported with an exlpert’s affidavit concerning the cause of the fire and its point of origin. This 
1 roc\-motion is therefore deemed to be insufficient as a matter of law. 

b’iccordiiigly. cross-motion (003) by Blanche, Verte & Blanche is denied. 

I .arry Leon tmtified to the effect that he has been self-employed for over thirty years as a pharmacist, and 
president of the cclrporation of Shore Drugs, Inc. which was incorporated in 1990. Shore Drugs was located 

,?t ‘7 bast Main Street, Bay Shore on October 24, 2002. The building was described as having three floors, and 
$ \  o cnrrances. There were three units located downstairs, the pharmacy, a bar, and a bridal suite, with rentals 

L m t c d  above. Abolie his pharmacy were three separate units. The third floor of the building was empty. In 
6 ktoher 2002. Shore Drugs rented, the premises at 2 East Main Street from Joe and Joseph White, pursuant to a 
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i e m  agreement entered into with Howard Silverstein and George Pearlman of SilPearl Holding, the former 
it\iners of the building. He never saw an assignment of this lease from SilPearl to Joe and Joseph White who 
aliegedlt purchased the premises, hiowever, after the sale of the premises, he made his rent checks payable to 
Hlanche. Verte & Blanche. Shore Drug occupied the first third of the building on the first floor and the store 
op~ratcd seven days P week. The store generally closed at 9:OO p.m. during the week, at which time the doors 
\zire locked and the alarm was set, all lights were shut except the two night lights kept on every night, which 
\4erc' on all the time. One was located over the pharmacy and the other by the front door. The lights were put in 
nrior to 2002 when Shore had renovations performed at its rental space, including totally replacing the 
'liioresceni light fixtures and placing the new light fixtures into a drop ceiling which was installed. Carpeting 
11 3q alco installed, a second pharmacy was created within the store, and the bathroom and the office were 
mione The contractxs made the renovations and hired an electrician who was supposedly licensed to install 
~ h c  lighting. but he did not know the electrician's name. 

V r  1,eon testified that he had no idea what type of electric service was in the drug store prior to the 
I c 'no\a ions and testilied that the electric service was not changed with the renovation or at any time after 1990 
\'i lien h i s  lease commenced. There was an electrical panel located in the corridor between the two pharmacies in 
h e  store Since 1990, if fluorescent lights went out, or if there were other electrical problems, he would call the 
electrician, Joseph Mauro, the father, or John Mauro, the son. Joseph Mauro had retired, and the last time John 
llauro had been to his store was about two to three days prior to the fire of October 24,2002 because there was 
a qizzling sound coming from the light switch located on the east side of the corridor. When the switch was 
ii~71111g. the fluorescent light in the corridor began blinking. He turned off the light switch which operated the 
lights i n  the corridor. The lights were there prior to the renovation. The day before John Mauro was there, Leon 
hc,3rd the sizzling in the light switch in the morning when he opened the pharmacy. That light switch was 
ioiated about four fet:t from the panel box and had been replaced during the renovations. He called John Mauro 
n h o  arrived the next day and made repairs to the light switch. Although he was not at the store that day, he was 
<titvised by his emplcayee that Mauiro had been there working. 

{bout I :00 a m. on October 24,2002, Leon received three calls from his burglar alarm company. It took 
! i i m  mou t  twenty minutes to get to the pharmacy, and when he arrived, he saw flames coming out of every 
\\ indow in the entire building except for the bar. He saw flames from his pharmacy, the apartment above and 
thc bridal suite. The fire department was already there when he arrived. The fire was out by about 6:30 a.m. He 
did not know who closed the store that night, but one of his pharmacists, Mr. Kirshenbaum, had gone back to 
 he pharmacy that ekening after cllosing for an emergency hospice order. Usually he himself received the 
ermergency calls from hospice, and he did not know why he was not the first to be called that night. He did not 
r l+~al l  V r .  Kirshenbaum telling him that he heard a sizzling in the panel box near the back part of the store or 
t iwing told any fire investigators ihe same or telling the investigators that he told the electrical contractor to 
check the circuit breakers and fix the problem. He did not know what circuit breaker was replaced pursuant to 
I$K Mauro invoice. He did not believe he sent any communications to his landlord, BVB, about his renovations 
1 r proposed electrical work at the premises. He maintained an insurance policy on behalf of SilPearl, his 
!iirnicr landlord, but he did not know if BVB was named as an additional insured on the insurance policy after 
1 tiey purchased the rremises from SilPearl. There were surveillance cameras set up in the pharmacy, including 
rie I I I  the corridor on the west wall which would show the pharmacy and the electrical panel. 

Seymour Kirshenbaum testified to the effect that he is currently employed by Shore Drug as supervising 
:kirmacist. He first became aware of the fire at Shore Drug when he received a telephone call from Mr. Leon at 
#;bout 5:OO a.m. on October 24,2002. He remembered that he heard a sizzling noise coming from a light switch 
itid told Mr. Leon who promptly called an electrician, but he could not remember the date. The light switch 
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T $ . I \  r tmwd about fivc: to ten feet from the panel box on the left wall behind the pharmacy counter located on the 
.a i t  ualt I'he light scvitch was in the on position, but he could not remember if either he or Mr. Leon turned the 
; i L j / i t  SM itch off He believed the electrician came either that same day or the next, but could not recall how long 
t k  electricran was there. He had been working at the pharmacy at that location for seven years prior to the fire 
r i i t ~ i  had never experienced a problem with crackling or sizzling in the switches or panel box. 

ianies White testified to the effect that he is self-employed as an irrigation contractor operating the 
~xisiness known as Active Irrigation, a New York State corporation, of which he is president and the only 
)"'icc'i Ile purchased the building at 2 East Main Street, Bay Shore from SillPearl Holding Corp. in about 1996 
I hi\ upacity as president of Blanche, Verte & Blanche, a New York corporation owned by James White, 

cph White and SUI: Greenberg. When BVB purchased the premises on Main Street in 1996, there was a 
;4ritten lease betweer Sil/Pearl and Shore Drugs, it took over that lease, which he believed continued until 2010. 
i i t .  tevtified that the Euilding that the furs were located in were not part of the structure owned by BVB. The 
w!iding he owned. 2 through 8, contained Shore Drug, the Bridal Suite, and the X Club. The architect's office 

on the second floor over both Shore Drug and the Bridal Suite. There was also an apartment building above 
re Drug. The thiid floor was vacant. At the time of the fire in October 2002, Shore Drug, the Bridal Suite, 
architect's office, and restaurant were located there. It was his responsibility to collect rents, pay the bills, 

TI- ake small repairs tcl the building such as repairing a leaking roof, drainage leaks, or the boiler, and to do 
iurntriig, Put he did ro electrical work. He became aware prior to the fire, and after he purchased the building, 
!hat Shore Drug had made renovations in its premises, consisting of changes in the air conditioning, new 
ii)ilnterq and shelves He did not notice if the electrical system or lighting was changed and did not look for 
\ I I C ~  changes. Yeither he nor BVE) were asked permission by Shore to make renovations and he did not consent 

a m  Ilc stated that there was a provision in the lease agreement that permission had to be obtained before 
rcmLations could be made. After the building was purchased by BVB, it had not notified the tenants with 
-t~;pect to renovations in the respective premises and did not make any upgrades in the electrical system. BVB 
 id not have the electrical system inspected when it purchased the building. 

.lames Whitc: further testified that someone called him after the fire was out as he was going to work in 
' ~ I C  innrning. He sukmitted a claim to his insurance company on behalf of BVB. Insurance proceeds were paid 
it)  HVB.  but James White did not Icnow the amount paid, but upon his memory being refreshed, stated it was 
\L .306.129.24 Thc building was not rebuilt after the fire and the real property was sold for approximately 
W ) O . ~ ) O O  He was aNare that BVB was seeking $3,800,000 from Joseph Mauro and Shore Drug, but he did not 
L n o ~ c  hou that amount was determined. After the fire, he paid $100,000 to Sil/Pearl as there was a lien to be 
.. jttsficil 

lohn Mauro lestified to the extent that he is the president of Joseph Mauro & Son, a New York 
{ ,irpnratinn formed in I996 as a subchapter S corporation, which is in the business of electrical contracting 
p.xforniing commercial and residential renovations. His father, Joseph Mauro is vice president, and his wife, 
innamarie Mauro is secretary. He became licensed in 1994 to perform electrical contracting. His father did 

i s o r k  111 thc 1960's with the original owners, Howard Silverstein and George Pearl, of the building at 2 East 
la in ,  Hay Shore He did not know who performed the electrical work at the building prior to 1960. He 

s.vlievcd that in 1990, another e1ec:trical contractor performed major work at the build for Larry at Shore Drug. 
i tlcr that renovation, Mauro performed very little work on the electric system at the building, and the work he 

I. id h a s  mainly on the outside of the building. Invoices were sent after work was complete, but the invoices 
\$ere not numbered. As to an invoice marked as exhibit 4, he thought the date was 12-26-02 or 2000. He sent 
m - ~  fliree invoices, but was not paid by him, so he sent a bill. He was aware of a fire at the building on a 

6 ridat in October 2002 when he went to Bay Shore Electrical supply house on Main Street and was told about 
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-h i  lire :it the Shore Drug building. He stated he did work at the building on either a Wednesday or Thursday of 
i h i  prw ioux week befixe the fire. He testified he was called on a service call and replaced a “burnt circuit 
h-t.&ei“ and “two single pole switches.” Larry had called him and told him he heard sizzling in the panel and 
{!I:\[ thc lights located across from the panel would go off. 

1 1  LI determined that the moving defendant, Joseph Mauro and Son, in motion (001) has not established 
i’r inii Iacie entitlement to summary judgment dismissing the complaint as asserted against it. The motion is 
rmwpported by the affidavit of the imoving defendant’s expert regarding causation of the fire and its point of 

1 1  r r in .  a i d  factual issues remain with respect thereto. The assertions by counsel or the parties as to the cause of 
t h t x  tire are conclusory and unsupported by evidentiary proof. It is further determined that Joseph Mauro & Son, 
In, has not cstablishcd entitlement to the additional relief requested in motion (001) for an order dismissing the 
, o- deteridants‘ respective cross-claiims asserted against it in that liability has not been determined, and thus 
: \ W C ~  concerning cor tribution and indemnification cannot be determined as a matter of law. 

i! is further determined that Shore Drugs, Inc. has not established prima facie entitlement to the 
ticcliti(mil relief requvsted in cross-motion (002) wherein it seeks summary judgment in its favor on its cross- 
2; i ini  for indemnification over and against Mauro & Son, Inc. as liability has not been determined and therefore 

concerning indemnification cannot be determined as a matter of law. However, it is determined that by 
the stipulation dated February 8,2010 entered into between the co-defendant Blanche, Verte & i r l i i r  

R!nnctic. 1,td and Shoi-e Drug, the cross-claim asserted by Blanche, Verte & Blanche has been discontinued. 

’Iince this court determined that defendants failed to meet their initial burdens and have not 
ticwxmstrated prima t acie entitlement to summary judgment, it is unnecessary to consider whether the 
) l y m i  tion papers rai sed a triable issue of fact (see, Fucci v Kurninsky, 18 AD3d 806, 795 NYS2d 457 [2d Dept 
iol) j 

- FINAL DISPOSITION X NON-FINAL DISPOSITION 
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