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SUPREME COURT OF THF, STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 
--I--------.-------- I I-CI----------- X 
In the Matter of the Application of 
RCDOLNER, LLC and R.C. DOLNER, INC., 

Petitioners, Indux No. 603804109 

For an Order Pursuant to Article 75 of the CPLR Staying 3 
The Arbitration Demanded by Respondent 

- against 9 

JOAN B, LOBIS, J.S.C.: 

Petitioner RCDolnor LLC (“Dolner”) bdngs this special proceeding pursuant to 

C.P.L.R. 8 7503(b), seeking an order ataying arbitration and vacating respondents’ demand for 

arbitration. Respondents 271 Mulberry Street Company, LLC (“Mulberry**) and the Board of 

Managers of the 285 Lafayette Street Condominium (the “Board”) (collectively “Respondents”) 

oppose the petition. 

This p r o d i n g  a r k  out of a construction contract pertaining to the renovation of 

what was once a factory on Lafayetto Straat to a luxury condominium building (the “Building”), 

including the additJon of stvoral floors on top of the Building. The contract is between Abej, LLC 

(managing member of Mulberry) and RC. Dolner, Inc.’ The contract contains a broad arbitration 

clause that any controversy or claim arising out of or related to the contract or the breach thercof 

shall be settled by arbitration in accordance with the Construction Industry Arbitration Rules of the 

American Arbitration Association. 

’ RCDolner, LLC is the su-r in intamst to R.C. Dolncr, Inc. 
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In December 1997, Mulberry and Dolner entered into the construction contract (the 

“Dolncr Contract”). Mulberry had prcviowly cntsrad into a contract for architectural work in June 

1997 with WYS Design Partnorship (uWYS”). In or about June 1998, Mulberry sponsored the 

conversion of the Building to luxuy condominiums. Doher received final payment for its work 

under the contract on August 1,2000. The Final Certificate of Occupancy (“FCO”) was issued two 

years later, on August 9,2002. 

In 2002, various unit omem detected leaks in their apartments in the Building. The 

Board h i d  engineers to evaluate the Building, who confirmed the oxistencc of water leaks and 

cracked mortar and bricks. In July 2003, Mulberry and Dolncr cntcrcd into a tolling agreement that 

purportedly tolled the statute of limitations with respect to all claims that either party may have 

against each other with respect to the Dolner Contract. The tolling agreement rccitca that it “shall 

continue indefinitely and may bu terminated only upon 30 days written notice.” In June 2004, 

Mulberry, the Board, and Dolner e n t a d  into a stttlamont agreement (the “Agreement”) in which 

Dolner agmd to fix the conditions causing the I& and cracks. Tho Apument recites a similar 

tolling agreement. Respondents allege that Doher fdlcd to fix a significant portion ofthe conditions 

and that Dolner ”walked off the job” In or about Octobr 2005. By notiw of claim, Mulberry 

dcmandcd arbitration against Dolner on or about November 10,2005 (the “First Demand”). By letter 

dated Janua~y 9, 2006, Mulberry notified Dolncr that thc Dolncr Contract, as amended, and’as 

supplemented by the Agreement dated Juna 23,2004, was tarminatcd iu of February 7,2006, based 

on the reasons sat forth in the notice of claim served on Dolncr on or about November 10,2005. The 

subsequent arbitration resulted in the arbitrator awarding over $2.4 million to Mulberry, which 

related to work for which Dolner waa found liable. Dolner paid the award. 
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On or about October 5,2009, Ruspodents sewed Dolner, WYS (the architect), and 

Shad Shaplro (the principal of WYS) with a Notice of Intention to Arbitrate and a Demand for 

Arbitration (the “Second Demand”). The Second Demand-the subject of the instant 

procceding-sets forth that since the award was paid, “new, additional, ptrvasive and fundamental 

construction and design defects” have been discovered that far a x c d  the defects that were cawing 

the leaks. As a result, Mulberry and thc Board seek arbitration to enforce thair rights under the 

Dolner Contract and thu contract with W S .  

Dolner seeks to permanently gtay the arbitration, asscxthg that the claims in tho 

Second Demand arc barrcd by the six ycar statute of limitations. Dolner w c r b  that it substantially 

completed work in August 2000, when it received final payment and left the site, so that the time to 

bring a breach of contract claim expired in August 2006. Alternatively, Donlcr asserts that the latest 

possible time to bring a claim could be no more than six y m  after the FCO ww issued, which 

signified that all work under the Dolm Contract WEU, by necessity, completed. Accordingly, Dolncr 

maintains that the latest t h e  to bring a bmch ofcontract claim expired in August 2008, or six years 

after the FCO w83 issued in AuguJt 2002. Dolner also contends that the tolling agreement is 

unenforcaabla as a matter of law accordina to N.Y. General Obligations Law 8 17-103(1), because 

it purported to extend the statute of limitations indefinitely. In opposition, Respondents argue their 

claims did not begin to accrue until October 2005, when Dolncr “walked off the job” aftcr having 

resumed substantive construction. Thus, Respondents maintain that the Second Damand is timely, 

having been brought within six years of October 2005 Respondents further argue that the tolling 

agreement is enforceable because it WBJ entered into by sophisticated entities represented by counsel 

and because it provided for written notice of termination. 
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In general, a claim against a contractor for defects in construction accrues when the 

“actual physical work” is complutcd, “even if the claimed defect is latent[.J” Rite Bip of New Y& 

& v. 40 A.D.3d 474 (1 st Dcp’t 2007) (citations omitted). Dolner is correct 

that incidental repair work subsequent to the completion of the work would not MWC to reopen the 

contract and extend the statute of limitations. Ctr, v. J l d  64 N.Y.2d 1059, 

1061 (1985) (minor masonry work WBS incidental to the construction of the building and could not 

serve to extend statute of limitations); s ~ p  & v. L a  ’ , 60 N.Y.2d 987,989 (1983) (issue 

of payment for construction work alrcady completed is an incident matter that did not cxtcnd the 

statute of limitations beyond the date that construction was complete); v. NYG 

Sch. 25 Mia. 3d 1239(A) (Sup. Ct. Kings Co. 2009) (repair items in the nature of 

minor repairs or punch list items do not extend cornplation data). But, the circumstances here are 

not similar to those cases involving incidental work on which Dolncr relics. The scopa of the work 

described in the Agreement indicated that Dolner’s corntion of conditions mlatcd to ucracks and 

leaks” could take up to six months to complete, required scaffolding, contemplated bi-weekly 

construction meetings, and included significant masonry, waterproofing, and roofing work. Thia was 

not mcrely remedial, incidental, or “mutinen work H. S& & Co.. h 

144 A.D.2d 619 [2d Dcp’t 19881) to be completed by Dolncr, but substantial work that should have 

been completed under the Dolner Contract. The record indicates that the actual physical work was 

not substantively completed on August 1,2000, despite the fact that Dolner was paid on that datu. 

Further, the gap in time between the date of final payment or the issuance of the FCO and Dolncr’s 

recommenccment of work docs not precluda a finding that Dolnee performed substantive Work under 

the contract at l a s t  In the summer of 2004. Therefom, the demand for arbitration was served within 

the six year statute of limitations. 

of 
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In light of the court’s finding that Dolnar rusumcd substantive construction In or about 

the summer of 2004, thus extending the statute of limitations to at least the summer of 2010, the 

court need not reach thc imue of whether the tolling agreement is enforceable. Furthermore, “[w]hcn 

arbitration is invoked the only questions to be rcaolvd by tho courts (unless the dispute is b d  by 

tho Statuto of Limitations) an whethar ‘a valid [arbitration] agreement was made* and whether such 

agreement was ‘complied with.’” prinzC v. Jofllls, 38 N.Y.2d 570,574 (1976), auotinp C.P.L.R. 0 

7503. “[qhe court shall not consider whether thc claim with respect to which arbitration is sought 

is tenable, or othenvisc pass upon the merits of the dispute.” C.P.L.R. 0 7501 ; prinZe, 38 

N.Y.2d at 574. Ifthe arbitration clause is a broad arbitration clause, such that all disputes or claims 

that arise would be subject to arbitration, a presumption of arbitrability arises and even collateral 

issues are arbitrable if issues under the contract are implicated. Glob-. Corn,. vL 

HomaIns. Cot, 302 A.D.2d 1 18,126 ( 1 st Dep’t 2002), &lg DE-. V. .Blvstad 

252 F.3d 21 8,224 (2d Cir, 2001). Having resolved the issue of the statute 

of limitations, and it not baing contated that there is a valid apeemant, tha court is precluded from 

. .  

reaching the remaining issues r a i d  by Dolncr. Collateral issues such as standing and the effect of 

the prior arbitration are more appropriate for the arbitrator. 

The stay of arbitration is denied and this proceeding is dismissed. This constitutes 

the decision, order, and Judgment of the court. 
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