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NEW YORK DlR'l' CONTIIACTING CORP., Indcx No. 1 10906/09 

Petitioner, 

For a Judgment Pursuant to Article 78 

-against- 

THE CITY OF NEW YORK, MICHAEL MANSFIELD, 
individually and as Chairman of the New York City 
Business Integrity Commission, and the NEW YORK 
CITY BUSINESS INTEGRITY COMMISSION, 

In a proceeding pursuant to Article 78, petitioner New York Dirt Contracting 

Corporation, a company that engages in the removal of waste materials resulting from 

demolition, construction, alteration or excavation, alleges that the denial of its two renewal 

applications submitted to the New York City Business Integrity Commission (BIC) was arbitrary 

and capricious, and an abuse of discretion. In addition, petitioner alleges that BIC's failure to 

provide him with copies of certain documents relied upon by BIC in making its determination 

violated its duc proccss rights. 

Petitioner requests the reversal and remand of the BIC's denial o f  its renewal applicatioiis 

for exemption from licensing and registration to operate as a trade waste entity. 

Petitioner also requests a order granting a preliminary injunction, together with a 

teniporyy rcstrainiiig order, enjoining rcspondcnts City of New York (the City), Michael 
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Mansfield (Mansfield), individually and as Chairman of BIC, and BTC (together, respondcnts) 

from taking any action to tcmiinate, enjoin or otherwise interfere with the day-to-day operation 

and business activitics of petitioner or any of its principals, employees or agcnts, including, 

without limitation, contacting any entities with which petitioner conducts business fbr the 

purpose of interfering with thc business o l  petitioner, provided, however, respondcnts may 

continue to cnforce the operational rules applicablc to registrants found in  Subchapter G of ‘l’itlc 

17 of the Rulcs of the City d N e w  York. 

BACKGROUND 

Petitioner, a large transporter of aggregates in the metropolitan region, is currently 

responsible for the transportation of all of the stone aggregates generated by the Manhattali 

Access Tuniicl Project (the tunnel project) for the Mctropolitan Transpoi-tation Authority (MTA). 

The hauling of construction and demolition debris by a commercial transporter is regulated by 

BIC, pursuant to the tradc wastc licensing and regulatory schcme, codified in Title 16-A of the 

Administrative Code of the City of New York (Administrative Code) in  1996. The purpose of 

the trade waste licensing and regulatory scheme is to help eradicate racketeering and corruption 

in the trade waste industry. 

As part of its operation, petitioner must registcr wit11 BIC as exempt from thc agcncy’s 

licensing requirements. In 1996, petitioner applied lor and was graiitcd licensing exemption and 

a registration to operatc as a trade waste entity. As a result, petitioner has operated continually 

since 1996. The most recent approval lor pelitioner’s exemption from licensing requirements 

and trade waste registration was 

So that i t  could continue 

February 3, 2005. 

to operate as a trade yaste business, petitioner submitted 
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applicatioiis for exeinption from licensing and for trade waste registration on February 15, 2007 

and April 17, 2009 (the renewal application).’ However, after conducting a thorough rcvicw and 

investigation of petitioner’s application, in its dccision, dated July 3 1, 2009, BIC denied 

petitioner’s renewal application for a registration to opcratc a trade waste business on the ground 

that petitioner lacked the requisite “good character, honesty and integrity” to become a BIC 

licensee. 

DISCUSSION 

PETITIONER’S REQUEST FOR THE REVERSAL AND REMAND OF BIC’S DENIAL OF 
ITS RENEWAL APPLICATION FOR EXEMPTION FROM LICENSTNG AND 
REGISTRATION TO OPERAl’E AS A ‘I’RADE WASTE EN‘II‘I’Y 

It is well settled that judicial review of an administrative agency determination is limited 

to whethcr the deterinination was arbitrary and capricious, that is, without a rational basis in the 

adrninistrativc rccord (.see CPLR 7803 [3]; Mutter of Arrocha v Board of Education o fc i ty  of 

New York, 93 NY2d 361,363-364 [1999]; Matter of Scherbyn v Wayne-Finger Lakes Hoard of’ 

Cooperalive Educational Services, 77 NY2d 753,  757-758 L19911; Matter GfPell v Rourd qf’ 

Educution oj‘Union Free School District No, I of Towns of Scursdale & Mamaroneck, 

Westchester County, 34 NY2d 222, 23 1-232 [ 19741; Matter of Climent v Board ufEducution of 

Communily School flistrict No. 22, 288 AD2d 3 12, 3 13 [2d Dept 20011). ‘“[A] court may not 

substitute its judgment for that of the board or body it  reviews unless the decision under review is 

arbitrary and unreasonable and constitutes an .abuse of discretion”’ (Muller ofArrucha, 93 N Y  2d 

at 363, quoting Malter qfPell, 34 NY2d at 232 (emphasis in original; citation ornitled); Mul1c.r of 

The 2007 renewal application was pending and pursuant to BIC’s policy, petjtioncr was I 

allowed to continue operation during this period. 
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Purtnership 92 LP & Building Munugement Company v State of New York Division ofr-lousing 

& Community Renewal, 46 hD3d 425, 429 (1” Dept 2007), ufd 11 NY3d 859 (2008). “Arbitrary 

action is without sound basis in reason and is generally taken without regard to the facls” (Muller 

ofPel1, 34 NY2d at 23 1). “[Olnce it has been determined that an agency’s conclusion has a 

‘sound basis in reason,’ the judicial l‘unction is at an end” (Paramoun/ Communications v 

Gibraltar Casulrlly Company, 90 NY2d 507, 5 14 (1997), quoting Matter c-$Pell, 34 NY2d at 

23 1). 

Pursuant to Local Law 42, HIC is “responsible for the licensing, registration and 

regulation of busincsscs that remove, collect or dispose of trade waste” (Administrative Code 

16-503). Any business that intends to haul trade waste must obtain a license from BIC 

(Administralive Code 5 16-505 [a]). In addition, Administrative Code 5 16-505 (a) states, in 

pertinent part: 

Notwithstanding Ihe provisions of this subdivision, a business solely engaged in 
the removal of waste rnatcrials resulting from building demolition, construclion, 
alteration or excavation shall be exempt froin the licensing provisions of this 
subdivision where, except ... no principal of such applicant is a principal of a 
business or a forincr business required to be licensed , , .  such exemption shall be 
made by the commission upon its rcvicw of an exemption application, which shall 
be in the form and contain the information prescribcd by rule oi‘the commission 
and shall be accompanied by a statcinent by the applicant describing the name  of 
the applicant’s business and listing all principals of such business. 

After consideration of the information contained in petitioner’s renewal application for 

license or registration as a trade waste business, and after giving the applicant (‘notice and the 

opportunity to be heard,” BIC may deny a license where it has determined that the applicant 

“lacks good character, honesty and integrity” (Admiiiistrativc Code 6 16-509 [a]; see Tocui 

Brolhers, Inc. v Trude Wuste Commjssion oJ‘Cily o f ’ N w  York, 251 AD2d 160, 160-161 [ l”  Dept 
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19981 [where there was ample evidence that applicant lacked good character, hoiiesty and 

intcgrity, Court held that rcspoxldciit ‘I’radc Waste Coinmission did not act arbitrarily and 

capriciously, or irrationally, when it denied petitioner a licensc]). 

Administrative Code 5 16-509 (a) identilies several factors that BIC may consider when 

assessing a license application, such as whether the petitioner associated with any member or 

associate of an organizcd crimc group, as idcntified by a federal, state or city law cnforcernent or 

investigative agciicy (Adininistrativc Codc 

provided truthful information to the Commission (Administrative Code 5 16-509 La] Li]) ( w e  

Mutter of DeCostole Carting, Inc. v Business Inkgrily Commis;\ion ofcity of New York, 2 AD3d 

225, 225 1 ’‘ Dept 20031 [rational basis for lindings that petitioner, who parlicipating in mob- 

controlled waste cartel’s property rights system and failed to provide truthi‘ul information to 

agency, did no1 possess requisite “character, honesty and intcgrity” for licensure, determination 

was not arbitrary and capricious]; Matter oJ‘Sindone v Cily ofiyew York, 2 AD3d 125, 126 [ 1’‘ 

Dept 20031 [evidence indicating that petitioner gave untruthful or misleading information and did 

business with a known organized crime figure provided a rational basis lbr the challenged 

determination]). 

16-504, [a] [vi]), and whether the pctitjoncr 

Here, BIC articulated three reasons Lor its determination to deny petitioner’s renewal 

application: (1) that petitioner’s president and sole shareholder, Edward Raffetto (Raffctto), 

knowingly associated with Greg DePalma (DePalma), a known ineinber of an organizcd 

(Gambino) crime fdmily and convicted racketeer; (2) that petitioner violated the terms of the 

Registration Order issued to it by BIC 011 February 16, 2005, insofar as petitioner knowing 

associated with members and associates of organized crime and convicted racketc5rs; and (3) that 
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petitioner railed to provide Iruthful and complete information on its renewal applicalions. 

Whethcr Raffctto Knowingly Assnciatcd with 13el’alrna, A Known Mcmber of Organized 
Crime 

A review of  the adiiiinistrative record in this case, which includes Raffctto’s June 28, 

2007 deposition testimony, as well as the trial transcript and other public liliiigs in the federal 

case of United Stafes v Gregory DePulma (05 Cr. 228 [AKI-11) (the federal case), wherein 

Raffetto testified against DePalma (the trial testimony), supporls HIC’s conclusion that petitioner 

voluntarily initiated contact with DePalma to get help for his business, as wcll as for protcction, 

even though he was aware of DcPalina’s connection with organized crime. 

Specifically, Raffetto tcstified that DePalma offered his services to Raffetto for the 

payment of.$700 per week, in cash. After agreeing to h e  arrangemciit, RafTetto began making 

said payments to Raffetto in 2003. Raffetto also made at least two other payments, “under the 

table,” to DePalma around Christmas of the year 2003 and 2004. Sometimes, Raffetlo would 

dclivcr the payments to 1)cPalma at a Westchester nursing home, where a member of 1)cPalrna’s 

family resided. Raffctto also directed his employee, Pat Cascione, lo make some of the cash 

payments. In Fact, Iiaffctto testified that hc only ceased making the weckly cash payiiicnts to 

DePalina afier DePalma was arrested in March of 2005. 

Petitioner argues that BIC’s denial of. its renewal application is arbitrary and capricious in 

light or  a letter it submitted lrom Christopher P. Coniiiff (Connifi), thc Assistant United Stales 

Attorney, written at the request ofpetitioner. ln this letter, dated May 3, 2007, Conniff casts 

petitioner as a victim of extortion perpetrated by IlePalnia. To this effect, in the letter, Coniiilf 

stated that petitioner “assisted the Government in the prosecution of [the federal case] by meeting 
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with LIS on several occasions and testifying at thc I3cPalnia trial” (Exhibit E, Chrislophcr P. 

Conniff Letter, dated May 3, 2007). In addition, Conniffnoted that, in thc federal case, which 

involved the prosecution of 32 individuals, including a number of high-ranking members of the 

Gambino Organized Crime Family, “DePalma was convicted on all counts relating to his 

extortion of [pctitioner’s] company” (id.,). 

I-lowcvcr, as noted previously, BIC reviewed Ilaffetto’s dcposi lion testimony, as well as 

the trial testimony and other public documents filed in the federal case, and rationally concluded 

that petitioner voluntarily initiated the contact with DePalma while aware that he was a membcr 

of an organized crime family, and petitioner continued to makc cash payments until DePalma 

was arrested. 

Whether I’etitioncr Violated the Terms of the February 16,2007 liegistration Ordcr, 
Insofar as Petitioner Knowingly Associated with Members and Associates of Organizcd 
Crirnc and Convictcd Racketeers 

Here, citing the trial testimony, BIC determined that petitioner “associated with and 

continued to pay DePalma, a captain in the Gambino organized crime family, for at least one 

month after Raffctto signed the Registration Ordcr” (Itespondenls AIfinnation in Opposition, 

Exhibit A, BIC’s Decision to Dcny Petitioncr’s Application, July 3 1,2009, at 13). As this 

violation demonstrated petitioner’s lack of honcsty, integrity and characler, BIC’s denial of 

petitioner’s application was not arbitrary and/or capricious. 

Whether Petitioner Failed to l’rovide ‘I’ruthful and Complete Information on Its Rcncwd 
Applications 

As rcspondcnts assert, pctitioncr’s disclosurc of his relationship with members of 

organized crime 011 his applications was not sufikiently forthcoming or indicative of the actual 
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situation at hand. For example, 011 both the 2007 and 2009 rcnewal applications, pctilioner 

responded to the question regarding whether petitioner had any associations with members of 

organized criinc as follows: “Mr, Raffetto has had several conversations with Mr. Gregory 

DePalma. Mr. Iiaffetto will providc whatevcr additional iiiforniatlon requircd by the 

Conimissio~” (Respondenls Afhna t ion  in Opposition, 2007 a i d  2009 Renewal Applications, 

Exhibits C and G). 

I Iowever, as respondents assert, petitioner railed to disclose his associations with 

Dominick Pizzonia (Pizzonia), a captain in the Gambino organized crime family, and Robert 

Persico (Persico), an associate in thc same. ‘1’0 that effcct, in his deposition, Ral‘ktto testified 

that, not only did Persico call him, upon rclease from prison, but Rafretto continucd doing 

business with Pcrsico’s company, meeting with him in various locations. In addition, Raffetto 

testified that his relationship with Pizzonia only ended when DePalma interceded on Raffetto’s 

behalf. 

Respondents also l’ouiid that petitioncr failed to providc a truthful response to the 

queslioii regarding whether he or any of his employees had ever been convicted of any criminal 

offense or been the subject of any criminal charges. To this question, petitioner responded i n  the 

negative, although, in fact, in August of 2003, Raffetto was arrested for driving while 

intoxicated, a misdcnieanor. Raffetto thcrcafier pled guilty to driving while abil ity-impaired by 

alcohol. 

In response, petitioner argucs that he informed his counsel of the arrcst and plea, and it  

was his counsel who failed to include the information on the applications. This argument is lo no 

,avail, howcver, as petitioner certified that the information included in the applications was true 
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and accurate. 

Whether I3IC Violated Petitioner’s Due Process Rights 

Petitioner argues [hat BIC denied it its due process rights by hiling to provide it with 

copies of all docurncnts considered by the Commission prior to making its determination. 

However, as noted in thc casc of Sanilution and Recycling Industry, Inc. v Cify qf New York ( 107 

F3d 985, 995 [2d Cir 1997]), where the grant o f a  license is discretionary, like h e  one in the case 

at bar, an applicant cannot claim a property right in possibly obtaining that license or registration 

in the future (see ~ilso Morillo v c‘ily of New York, 178 AD2d 7, 13 11”‘ Dcpt 1992 I ) .  ‘I’herefore, 

as petitioner has not demonstrated that it had a protcctcd property interest in a tradc wastc 

license, it has not demonstrated that respondents deprived it of due process. 

In any event, as noted in BIC’s recommendation, petitioner was not only provided with 

the non-public documents that it relicd on in reaching its determination, it also provided 

petitioner with a courtesy copy of Raffctto’s trial tcstiniony, a public document, and pctitioner 

has not demonstrated that thc docuiimits provided did not salisly procedural duc proccss. 

Accordingly, since respondents did not act arbitrarily and capriciously, or irrationally, in 

denying petitioner’s license, we perceive no basis upon which that denial might be disturbed (see 

Matter ofPell  v Board of Education of IJnion Pree School District No. I of Towns of Scursdule 

& Mumoruneck, Westchcster County, 34 NY2d at 230-23 1; Tocci Brothers, Znc. v T r d e  Wuste 

Commission ofthe City qf New York, 251 AD2d at 161). 
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PE‘II‘l’IONl~lX’S REQTJEST FOK AN ORDER GRANI’ING A PRELIMINARY INJUNCTION 
TOGETHER WITH A TEMPORARY RESTRAINING ORDER ENJOINING RESPONDENTS 
FROM TAKING ANY ACTION TO TERMINATE, ENJOIN OR OTHERWISE INTERFERE 
wrw ITS DAY-TO-DAY OPERATIONS 

To bc cntitlcd to a preliminary iiijuiictioii, the moving party has the burden of 

denionstraling (1)  a likclihood of ultimate siicccss on the merits; (2) the prospcct of irreparable 

injury if the provisional relief is withheld; and (3) a balance ofequitics tipping in the moving 

party’s favor (Coinmuch Corporation v Alley Pond Owners Corporation, 25 AD3d 642, 643 [2d 

Dept 20061). “Thc purpose of’a preliminary injunclion is to maintain the status quo pending 

determination of the action” (id ; Schweizer v Town qfSmithlown, 19 AD3d 682,682 L2d Depl 

2005]). ‘l’hc dccision to grant or deny a prclirninary injunction rests within thc sound discretion 

of. the Suprcinc Couil (Ying Fzmg Moy 17 Hohi Ilmeki, 10 AD3d 404,604 [2d Dept 20041). 

Petitioiicr argucs that remand of thc rciicwal denial is critical and requircd in this case, 

because, if. the temporary relicf requested is not grantcd, petitioner’s business, which employs 30 

workers, will have lo close. In addition, said business will never be able to reopen, as the closure 

will rcsult in a del-dult of’ its contraclual obligations to transport 80-1 00 truck loads of aggregatc 

per day from the tuiinel project for the M l A ,  and petitioner will be immediately terminated from 

the projcct. Furthcr, huge liability costs will quickly generate, and pctitioner’s reputation as a 

responsible contractor will make it difficult for it to attain future work in today’s poor economic 

c 1 i ma te , 

Here, although rcspondcnts do not object to the temporary relief sought iii petitioner’s 

application, in lighl of the aforementioned decision denying pctitioner’s request for reversal and 

reinand of BIC’s denial of its renewal applications for regislration to opcratc as tl trade wastc 
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entity, plaintiff‘s request to maintain the status quo is denied as moot. 

CONCLUSION ANI) ORDER 

For thc foregoing reasons, it is hereby 

AI)JUI)GIW that the part of the petitio11 rcquesling revcrsal and rcmaiid olBIC’s denial 

of petitioncr’s renewal applications lor exciuption lrom liccnsing and for registration to operate 

as a trade wastc enlily is deiiicd and the procccding is dismissed with costs and disbursements as 

taxed by [he Clcrk, and the motion is otherwisc dcnied. 

This Constitutes the Decision and Judgment of thc Court. 

DATED: April 16,2010 
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