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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNlY 
PRESENT: N. JOAN B. L.0BI.S PART 6 

Justice 

CAPPARELLI, ANTHONY INDEX NO. 1 173081[)9 

Plalntiff(e), MOTIONME 2/23/10 

- v -  

NYC DEPT OF HOUSING 

Dsfendant(s). 
The following papen, numbered 1 to 28 , worm mad on thlr motion toh 

N o w  of Pstltlop I Order to Show Caws - Mdavits - exhlMtr 

Anwring AMavlta - Exhlbb 

Rsplylng Atddavtts 

Croser-Motion: [ ]Yes [XI No 

MOIION SEQ, NO. 001 

MOTION MI.. NO. 

Upon the foregoing papers, it is ordored that this paMon Is doofded In accordance wlth acoompanylng 
dsddon, order, and judgment. 

'l41 a). 

Dated: Yla////p k JOAN LOBIS, J.S.C. 

Check one: [XI FINAL DISPOSITION [ ] NON-FINAL DISPOSITION 
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Petitioner, Index No. 1 1  7308/09 
M. Order. a nd Judenwd 

-against- 

JOAN E. LOBIS, J.S.C.: 

Petitioner Anthony Capparelli brings this Article 78 proceeding seeking to annul the 

determination by respondent, the New York City Department of Housing Preservation and Development 

(“HPD”), to terminate his rent subsidy, which he received pursuant to Section 8 of the United States 

Housing Act of 1937 (42 U.S.C. 0 14370, commonly referred to as a “Section 8” subsidy. For the reasons 

discussed below, the petition is denied. 

Petitioner has resided with his Wife and three children in 3 10 Greenwich Street, Apartment 

1 0-L, in Manhattan in a complex known as Independence Plaza (the “Apartment”) for over twenty years. 

The complex was rent stabilized until 2004, when new owners took over and opted out of the Mitchell 

Lama rent stabilization program. In 2004, petitioner and several other tenants in the complex began 

receiving Section 8 subsidies through HPD in order to pay for the market-rate rent. Section 8 is a needs 

based rent subsidy program. Family income reporting is an integral part of the program. On his initial 

Section 8 application, dated April 2 1,2004, petitioner reported that he was self-employed as an owner of 

a restaurant and listed his income as $8,16 1 per year. He also reported that his wife was employed by the 
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Department of Education and listed her Income an $15,35555 per year. In a notarized letter dated 

November 1,2005, petitioner reported that he no longer owned thc restaurant. He reported that hc was 

unemployed, but was not collucting unemployment. In 2006, petitioner again reported that he was 

unemployed. In March 2007, HPD used the Department of Housing and Urban Development’s Enterprise 

Income Verification database (the “EW) to vcdf) petitioner’s application. EIV revealed that petitioner 

waa employed by City & Suburban Delivery Systems, Inc., since on or about June 30,2005. It m e r  

revealed that petitioner had earned over $52,000 between June 30,2005 and September 2006. The EIV 

also rcvealcd that petitioner’s son earned over $6,000 in unreported income, while working for two youth 

recreational programs, from late 2005 to about Supternbur of 2006. 

On March 30,2007, HPD sent to petitioner a pre-termination notice, advising petitioner that 

his Section 8 subsidy may be terminated because the EIV revealed that he may have underreported his 

income. The notice listed the amount of income that it bclievcd petitioner failed to report as well as the 

sources of the income. HPD set a date of April 13, 2007 for a conference in order “to resolve the 

disrcprcncies found and redetermine an accurate estimate of [the] household Income.” The notice set forth 

that the conference can only bc a d j o d  due to an emergency and must be adjourned no later than three 

days before the conference. The notice also warned that failure to attend the conferunce could result in 

tennitlation of the Section 8 subsidy. Petitioner failed to attend the conference. According to pctitioner’s 

testimony at thu later informal haaring, he called to rcschcdulc the conference. On April 13, 2007, a 

second pre-termination notice was sent to petitioner, setting down April 27,2007 as the new conference 

date. petitioner agdn fdlcd to attend. According to his hearing testimony, patitioncr contacted HPD to 

adjoum the conferenw. He also tcstiflud that the notice required that he and his son attend the confcrcncc. 
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Since his son could not attend, petitioner did not think he should attend the conference alone. On June 29, 

2007, HPD sent petitioner a notice of Suction 8 subsidy tadnation. The notice listed his fidure to attend 

the Apdl 13,2007 conference and his failure to report the around $58,000 in inkme aa grounds for the 

termination, The notice gave petitioner twenty-one days to request an informal hearing to appcal the 

termination. Petitioner made such a request on July 10,2007 writing that “[he] asked aaveral tima to have 

the April 13th hearing rescheduled.” On November 13,2007, HPD notified petitioner that his informal 

hearing would take place on April 9,2008. 

Petitioner attended the huarlng without counsel before Hearing Oflccr Zachary Edingar. 

He admitted to underreporting his income. PctMoncr said it was a “[dlumb mor” for him to claim that 

he was unemployed. He apparently did not think he had to report his d u g s  fhm City & Suburban 

Delivery Systems, because it did not provide steady employment. Petitioner also testified that ha is no 

longer employed by City & Suburban Delivery Systems. 

On M a y  11,2009, Hearing Officer W g e r  issued his decision. He found that petitioner 

“essentially verified“ the E N  report during the hawing. However, he could not use this information, done, 

to sustain the decision to terminate petitioner’s subsidy, because it “was not obtainad prior to HPD’s 

sending of the Tamination Notice.” Tha Haaring Officer did not consider petitioner’s failure to report his 

son’s income significant on its own. More hportant to Hearing Officer Edinger was petitioner’s falw 

letter h m  November 2005 BS well as petitioner’s unreasonable and unexcused failure to attend two 

mandatory confcrcnccs. Hcaring Officer Edlnger considered this to be evidence of petitioner’s persistent, 

“intentional obfuscation or delay in submitting infomation” to HPD that allowed petitioner to unfairly 
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collect around $17,000 in subsidies. Hearing Officer Edingar upheld HPD’s decision to terminate 

patitioner’a subsidy and made the termination effective on Junu 30,2009. 

Around July 9,2009 petitioner filed a m a  Article 78 petition. Tha petition was assigned 

to the Honorable Richard Braun. Justice Bram recused himself from the case on September 3,2009 and 

it was randomly reassigned to the undersigned. On September 21,2009, attorneys for respondents and 

newly retained counsel for petitioner signed a stipulation, sosrdertd by the undersigned, in which 

petitioner agreed to withdraw the plp g petition and file an amended patition. 

In an Article 78 proceeding, the court’s review of an administrative action is limited to a 

determination ofwhethcr that administrative decision was made in violation of lawfhl pmedurcs, whether 

it is arbitrary or capricious, or whether it was af€cctcd by an error of law. C.P.L.R. 0 7803(3); b re Pell 

v. Rd. of Educ,, 34 N.Y.2d 222,231 (1974). “The arbitrary or capricious test chiefly ‘relates to whether 

a particular action should have been taken or is  justified e * and whether the administrative action is 

without foundation in fact.”’ (citqtion omitted). A determination is considercd “arbitrary” when it Is 

made “Without sound basis in reason and is generally taken without regard to the facts.” In an Article 

78 ravicw, the court cannot dctcrmhe findings of fact or credibility. n r c .  New YQ& CIhr Rarrs. 

Allth.. 42 A.D.3d 3 14 (1 st Dep’t 2007). An administrative detemination-cven if not arbitrary and 

capacious--may be set aside only if thc punishment or penalty imposed “is so disproportionate to the 

offense, in the light of all the circumstances, as to be shocking to one’s sew of fairness.” m, 34 N.Y.2d 

at 233 (internal quotations and citations omitted). 
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Petitioner argues that HPD's decision to terminate his Section 8 subsidy is arbitrary and 

capricious an that the penalty is shocking to one's sew of fhcss .  Respondent opposss the petition and 

argues that the matter must be transferred to the Appellate Division. Gcnerally, when a determination is 

made from a hearing, and a claim of "substantial evidence" is raised, pursuant to C.P.L.R. 8 7803(4), the 

matter must be transferred to the Appellate Division. But, if no issues are raised involving substantial 

evidence, a transfer is not required. -Elm. v. (I- 95 A.D.2d 666,667 (1st Dap't 1983); 

9 196 Misc.2d 56,58 (Sup. Ct. Bronx Co. 2003). Here pttitioner's pleadings 

do not raise any factual issues. 

Petitioner does not diepute that he failed to report income. He docs dispute the Hearfng 

Officer's determination of his reasoning for not reporting income. This detednation was based on the 

Hearing Officer's findings of fact and credibility. As such, the determination was not arbitrary and 

capricious. 

Termination of Section 8 due to the failure to report income is typically not shocking to 

one's sense of fairness. &g b re v, Citv of New Yo&, 2010N.Y. Slip Op. 02667, -A.D.3d 

- (1st Dept 2010); re P-a v. Donovan. 59 A.D.3d 269 (1 st Dep't 2009). Although petitioner 

has been a tenant in the Apartment for twenty years, he has only bttn a Section 8 subsidy recipient since 

2004 and his misconduct-Le. withholding information about his income and fbiling to attend mandatory 

conferenccs-uccurrcd in 2005,2006, and 2007. He knowingly, repeatedly misatatcd his employment 

status and did not provide good c a w  for his failure to a p p  at the April 27,2007 rescheduled, mandatory 

conference. The cases that petitioner cites involving tenants from Independence Plaza, who filed Article 
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78 petitions after losing their Section 8 subsidies and regained their eligibility pursuant to stipulations of 

scttlcment, arc distinguishable from thu facts above. A review of the petition h m  v. New YQEk 

citV ~ , . ~ D v w  (Index No. 1 12807/08) reveal8 that the tenant 

there failed to report a bonus that ha received. A review of the petitions from &K& v. Y. New Y o  
D e v m  (Index No. 1 12806108) and Mdb V. New yo& of 

ciw of pExn& Dave- (Index NO. 1 13278108) =VC& 'at those 

tenants, failed to report the income that a child m c d  ftom a part-time job. In Fanclli. the total unreported 

income ww approximately $8,000. Here, petitioner withheld reporting a significant amount of incomo 

and HPD's Hearing Oficer found that he did so intentionally. In light of petitioner's misconduct and the 

benefits hc misappropriated h m  it, it cannot bo said that the termination of the Section 8 subsidy is 

shocking to one's sense of faimw. a re v. New York Citv 40 A.D.3d 235 (1 st 

Dtp't 2007). 

Accordingly, the petition ia dedcd and the proceeding is dimisscd. This constitutes the 

decision, order, and judgment of the court. 

Dated: Apdl '21 ,2010 c JOAN B OBIS, J.S.C. 
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