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In this Article 78 proceeding, petitioner Shirell Thompson
seeks a judgment vacating a determination, dated December 31, 2008,
made by respondent, the New York City Housing Authority (NYCHA),
which dismissed her grievance seeking succegsion rights, as a
remaining family member, to an apartment formerly leased to her
late father, Gus Thompson.

The parties’ gubmissions reveal the following facts:
Petitioner filed a grievance with respondent’s project manager
seeking “remaining family member status,” and a lease to apartment
11C (the apartment) at 70 East 108*" Street, New York, New York, in
the Lehman Village Houses. The apartment had been leased to

petitioner’s father untilil his death in March 2008. Petitioner

claimed that she was an original member of the household that
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occupied the apartment; that she temporarily vacated the apartment;
and returned to the apartment several years before her father’s
death.

On June 19, 2008, respondent’s project manager for Lehman
Village Houses notified petitioner that she was not eligible for
“remaining family member status,” because she had not maintained
continuous residency in the apartment, and her father had not
requested permigsion for her to return to the household (see
Project QGrievance Summary, Answer, Exh J). Dissatisfied with the
disposition, petitioner sought a review of her grievance by NYCA's
Borough Management. Borough Management agreed with the
determination of the project manager (see District Grievance
Summary, Verified Answer, Exh L). Thereafter, petitioner appealed
to a hearing officer.

At a hearing held on December 17, 2008, Housing Assistant
Heidi Crawford testified that the rent ledger card indicated that
the use and occupancy for the apartment was in arrears; that the
total amount due was $4,534.74, at a rate of $496.60 per month; and
that the last payment was received on March 5, 2008 (Transcript,
Verified Answer, Exh Q, pp. 15-16). The hearing officer stated on
the record that “for [her] to be able to move forward on the merits
of the case ... [she] must first establish that use and occupancy

l[are] up to date (id., p. 9). Petitioner did not deny that she

owed uge and occupancy, and the hearing officer noted that there
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had been an adjournment for about six or seven weeks while
petitioner sought public assistance (id., pp. 11, 17). The hearing
officer dismigged the petition for lack of jurisdiction because the
use and occupancy for the apartment was not current (Digposition,
Verified Answer, Exh S). By Determination, dated December 31,
2008, respondent confirmed the hearing officer’s decision and
disposition, dismisging the grievance (Determination, Verified
Answer, Exh T). This petition ensued.

The rules contained in respondent’s Management Manual require
that persons seeking “remaining family member statusg,” must Dbe
current in use and occupancy, in order to have standing to have a
hearing (see Manual, Verified Answer, Exh D, at E[1] [c¢] [2] [c]).
“[Plersons claiming the rights of a remaining family member are
entitled to a grievance hearing if they make a ‘reasocnable showing’
that they are in the apartment with the knowledge or permisgsion of
the respondent, and continue to pay ‘usge and occupancy’ after the
tenant’s death” (Henderson v Popolizio, 76 NY2d 972, 974 [19%0],
quoting NYCHA Management Manual, subd. E).

Judicial review of respondent’s determination is limited to
whether the determination was warranted on the record, has a
rational basig in law, and is neither arbitrary nor capricious (see
Greystone Mgt. Corp. v Concillation & Appeals Bd. of City of N.Y.,
94 AD2d 614, 616-617 [1° Dept 1983), affd 62 Ny2d 763 [1984]). A

practical test is whether the proof is “so substantial that from it
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an inference of the existence of fact found may be drawn
reasonably” (300 Gramatan Ave., Asggocs. v State Division of Human
Rights, 45 NY2d 176, 181 [1978]).

Here, the Court concludes that respondent’s determination is
neither arbitrary nor capricious, and has a rational basis in the
law and the record. The record containsg substantial evidence to
support respondent’g determination that petitioner was not current
with her use and occupancy payments at the time of the hearing,
thus warranting the dismissal of the grievance on procedural
grounds.

Accordingly, petitioner’s request to vacate respondent’s
determination is denied and the petition is dismissed. Accordingly
it is,

ADJUDGED that the petition is denied and the proceeding is
dismissed, with costs and disbursements to respondent.

This constitutes the decigion and judgment of this court.

Dated: April 21, 2010
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