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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 8 

Plaintiff, 
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Index No. 
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Motion Sequence Nos. 
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and 11 EAST 127TH STREET, LLC, 
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Fur Plaintiff: For Dmfmndmtrr 
Wingate, Rueeotti & Shapiro, LLP Jerry M. Decker, P.C. 
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New Yark, New York 10170 Hillcreet Eatattar, New York 11432 
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Third-party Plaintiff: 
Jean Ksstel, Eeq. 
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Third-party DafmndrPtl 
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(914) 428-1438 
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Motion sequence numbers 002 through 004 are consolidated far 

diaposition. 

In motion sequence 002, third-party defendant Colonial 

Cooperative Insurance Company (Colonial) moves to sever the third- 

party action (CPLR 603), which seeks monetary damages against 

Colonial for negligence and breach of contract. 

In motion sequence 003, Colonial seeks summary judgment 

dismissing the third-party complaint against it, as well as 

dismissal of all CroBB claims1 (CPLR 3212). 

In motion sequence 0 0 4 ,  defendant 11 East 127eh Street, LLC 

(127th Street LLC) seeks summary judgment dismissing plaintiff I s 

complaint, as w e l l  as dismissal of all the cross claims and 

counterclaims againat it2 (CPLR 3212). 

Finally, plaintiff cros8-moves for summary judgment on his 

complaint as against defendanta Anmol Construction, Inc. (Anmol) 

and 127th Street LLC. 

For the reasone stated below, Colonial’s motion seeking 

severance is granted. The balance of Colonial’s application i s  

denied. 

motion, seeking similar rel ief ,  are also denied. 

127th Street LLC’s dispositive motion and plaintiff ‘ 8  crosa 

No answer other than that of Colonial has been proffered I 

to this court. Therefore, there are no CWOBS claims to address. 

*No counterclaims were asserted as against 127th Street LLC. 
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tha 

Backsrround 

This personal injury action arises out of a bicycle accident 

occurred on August 18, 2006. Plaintiff alleges that he was 

seriously i n ju red  as he rode in the street past 11 East 127 th 

Street, New York, N e w  YoFk ( the location). According to the  

complaint, plaintiff alleges that, in the evening, after dark, he 

was h i t  by a blue tarpaulin (tarp) that came o f f  a dumpeter that 

was in the street ahead of him. Plaintiff avers that, prior to the 

accident ,  he saw the tarp covering the dumpster, and believes that 

gust of wind caused the unsecured tarp to come off, and hit hie 

bicycle, aa he WBB riding along. 

Plaintiff alleges that, at the time of hie accident, 

construction was being performed at the location, an8 that 127tb 

Street LLC owned the  building, Danielle L e e  (Lee) hired Anmol to 

perform the construction duties that were taking place, and that 

Am01 had rented the dumpster prior to the date of the accident. 

Plaintiff s e e k s  monetary demages from all defendants, alleging 

that they were negligent in not properly securing the tarp to the 

dumpster when work waa completed at the end of the day. 

In 127th Street bLC‘s answer, it cross-claims as against Anmol 

for contribution, as well as for common-law and contractual 

indemnification. In Anmol‘s answer, it counterclaims against 

plaintiff for an apportionment of t he  liability based upon 

pJaintiff’s comparative negligence. Additionally, it cross-claims 
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against t he  other  defendanta for contribution and indemnification. 

In March 2009, Anmol commenced the third-party action herein, 

in which it seeks monetary darnagea against all third-party 

defendants for Colonial's failure to defend and indemnify Anmo1 in 

the main action herein. 

l m s u u h a  

Severance 

Colonial seeks to Bevel its third-party action (CPLR 6031, 

because the legal issues raised in that action, solely concern the 

timeliness of a notice given by an insured, to its carrier. It 

would be improper for the jury in the negligence action hear issuee 

involving insurance coverage and duty to defend that is created by 

the contract. 

CPLR 603 states: \\ [i] n furtherance of convenience or to avoid 

prejudice the court may order a severance of claims, of may order 

a separate trial of any claim, or of any separate issue." 

Actions that do not involve common iasues of law or fact are 

routinely severed. However, "even where common facta  exist, it i a  

prejudicial to insurers \to have the issue of insurance coverage 

tried before the jury that considers the underlying liability 

claims. It Medick v Millers Livestock Market Inc., 248 AD2d 864, 

865  (3d Dept 1998), quoting Schorr BKOB.  Development Corp. v 

Continental Ins.  Co. , 174 AD2d 722, 722 (2d Dept 1991) ; m e  also 

Kelly v Yannottrl ,  4 NY2d 603 (1958) ; Smith v McClier C o q . ,  3 8  AD3d 
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322 (let Dept 2007). 
I 

It is undisputed that the main cause of action sounds in 

negligence, and in the third-paty action, the sole iasue involves 

whether or not an inmred proviaed its carrier, with timely notice 

of the  negligence claim, as required by the terms of the policy. 

The two actions do not involve common question~a of law or fact. 

See Cruz v T a i n o  Constr. Corp.  ,; 38 AD3d 391 (1st Dcpt 2007). 
I 

In light of the foregoiqq, it would be prejudicial fo r  the 

.same jury to conslider both the negligence and insurance clairqs, 

Iseverance of the two actiona ii3 appropriate. Therefore, Colonisl's 

motion to sever the third-party action is granted. 

Summary Judgment 

' To obtain summary judgment, a movant must establish 

entitlement to a court's directing judgment in ite favor aB a 

matter of law. See Alvarez v P r o q x c t  Ho~p. , 68 NY2d 320 (1986). 

"[ I l t  muat clearly appear tha t  no material and triable issue of 

f a d t  is presented" (Glick & DolZeck v Tri-Pac Export C0t-p. , 22 NY2d 

4 3 9 ,  441 [1968] ; see a l s o  Qiuffrida v Citibank Cow.  , 100 NY2d,72 

[2003]). Because summary judgment is a drastic remedy, it should 

not be invoked where there i a  cny doubt as to the existence of a 

triable issue, or when the issw is even arguable. See Zuckcrman 

ti C i t y  of N e w  York, 4 9  NYZd 557, 562 (1980). 

Colonial aeeka summary judgment dismisaing the third-party 
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complaint and a l l  croes claims made against it. 

Colonial issued a property and liability policy, numbared 

277028270, to Anmol for the period July 1 9 ,  2006  through Ju ly  1 9 ,  

2007 ( the  insurance policy). The declarations page of t h e  

insurance policy named 127tn Street LLC as an additional insured 

party. Additionally, pursuapt I to the Comprehensive General 

Lisbi1it.y Coverage Form (LS-5) attached t o  the inpurance policy, 

Section E, entitled "What You Must Do in Case of Lose,11 item la. 

states as follows: I l l .  Notice. a. In c a ~ e  of an occurrence or if 

you become aware of anything that indicates there might be a claim 

under this policy, you must give us or our agent notice (in writing 

if requested) as soon ae practicabla.Il 

Colonial asserts that Anmol had notice of plaintifffa claim on 

August 29, 2006, and failed to notify Colonial until November 6, 

2006. Colonial contends that the three-month delay in providing 

2 violated the 'as soon as practicablet1 language of the policy,3 and 

that therefore, Colonial communicated i t B  denial of coverage for 

t h i s  loss t o  Anmol in a le t ter  dated November 7, 2006. 

Anmol oppoaes Colonial'B mbtion, averring that it gave notice 

to Colonial's agent on September 11, 2006, when the Claima Manager 

of third-party defendant K.S. Billings & Associates (Billings), 

Colonial  does not contend that it was prejudiced by the 
delay, therefore, this Caurt need not address the isrsues relating 
to 
Insurance Law 5 3420. 

prejudice and the remedial nature of the amendment to 
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telephoned the Claims Departrndtnt of the non-party DaviB Agency 

(Davis) . 
According to Anmo l ,  Davis was Colonial's agent, as it was 

affiliated w i t h  and shares office space with third-party defendant 

Demetriou Group (Demetriou) and non-party New Windsor Insurance 

Agency, Inc. (New Windsor). Anmol coetenda that this telephqne 

call from Billings to Davis, was sufficient notice of plaintiffla 

claim to satisfy the requiremcnta of the insurance policy. 

However, Colonial maintains that neither Davis nor Demetdou 

was designated agent fo r  the purpoms of receiving notice of a 

claim in September 2006, although a i w a  that time, there has b ~ e l i  

a merger between Demetriau and New Windaor, which Colonial aesertler 

was the only entity authorized to, inter alia, accept notices OP 

its behalf. Colonial further apinee that it has not been able to 

obtain any verification that the September 11, 2006 telephone call 

to Davis was ever made. 

Because there are material questions of fact as to when 

Colonial received notice of plaintiff a claim (including whether or 

not Anmol properly notified Colonial's agent), aa well as whether 

the time period within which tbc claim was received by Colonial wa8 

within t h e  meaning of the policy, Colonial's motion 

for summary judgment is denied. 

43ee Affidavits of Harminderpaf Kaur and Sukhwinder Singh 
(Singh), Anmol's Affhmation in Opposition. 

7 

[* 8]



u 7 t h  St 

127th Street LLC seeks summery judgment dismissing plaintiff I a 

complaint, because (1) the dumpster at issue was not on its 

property, and ( 2 )  it had no control over Anmol‘s work, nor the 

dumpster, and did nothing to cause the accident. 

None of the parties to this action has proffered a copy of the 

contract between 127rh Street! LLC and Anmol; however, both 

defendants admit that the document does exist. See Examination 

Before Trial (EBT) of Singh, at 10-12; m e  also Effie Dilmanian 

(Dllmanian) EBT, at 8 .  

Dilrnanian testified that, although he was aware of the 

dumpter being on the Btreet for periads of time, he did not recall  

whether it was there at the t i m e  of plaintiff’s alleged accident. 

Id. at 12-13. Additionally, there is no evidence that 127th Street 

U C  had any involvement with the dumpster, or supemising Anmol, 

heyond a general inspection of the property on a semi-weekly basic. 

Id. at 17-18; see alrso Singh EBT, at 14-15. 

An entity engaging an independent contractor ie generally not 

liable for the independent contractor’s negligence. See Schwartz 

v Merola B r o s .  Conistr. Corp. ,  ,290 NY 145 (1943). II [TI hare are 

exceptions to thie rule of non-liability, including situations 

where the work of the independeqt contractor is fo r  the benefit of 

the owner of a building under a non-delegable duty not to c a w 8  

harm to members of the public traveling on the nearby public 
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sidewalk." Emmons v C i t y  of New Yark, 283 AD2d 2 4 4 ,  2 4 5  ( U t  Dept 

2001). 

Plaintiff does not allege that t h e  dumpster was on the 

The pictureB and all the  teetimony proffered indicate 

However, although plaintiff 

sidewalk. 

that the dumpster was in the street. 

testified that he w a s  riding in the street at the time of hie 

accident (see Plaintiff EBT, at 141, a non-party witness, Shirley 

Temple Paige, attested to the fact that plaintiff was riding on the  

sidewalk at the time of his alleged accident. See Paige EBT, at 

2 8 .  

Because plaintiff alleges that the tarp from the dumpster flew 

APto hi@ bike causing him to fall off, questions of fact exist as 

to whether or not plaintiff was riding on t h e  sidewalk at the time 

of the alleged accident, or i n  the etreet, 127th Street LLC's motion 

i8 denied. For the same reaBons, that portion of 127th Street LLC's 

motion that seeks summary judgment dismissing all cross claim@ is 

qanied as well. 

pJ&ntiFi. 

Plaintiff croas-moves for gumnary judgment against Anmol and 

127bh Street LLC. 

Although plaintiff assertra that he is entitled to summary 

ju4gment against AnmoI and 12Yth Street LLC because they failed to 

exercise reasonable care. As dimussed above, material questions 

of fact e x i s t  to determine bow plaintiff's alleged accident 
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occurred. Shirley Temple Paige'a testimony conflicts with 

plaintiff's account of the menta,  which raises factual questiona 

about 127th Street LLC and Anmolls alleged negligence and/or duty 

owed to the public's safety. Therefore, that portion of * 

plaintiff's cross motion seeking summary judgment is denied. 

Plaintiff f u r t h e r  contsnde that he is entitled to summary 

judgment because the presence of the  dumpster, in the roadbed of 

the street, with an unsecured tarp, created a nuisance to the 

general public. A public nuisance 'consists af conduct or 

omissions which offend, i n t e r f e re  with or cause damage to the 

public in the exercise of rightB common to all in a manner such as 

to offend public morals, interfere with use by the public of a 

public place or endanger or i n j u r e  the  property, health, safety or 

comfort of a considerable number of persons." Copart Indus . ,  Inc. 

Y Consolidated Edison Co. of New York, Inc . ,  41 NY2d 5 6 4 ,  5 6 8  

(1977) (internal citations omitted) . 
Although generally prosecuted by governmental authorities, a 

private person "who suffers damage or injury, beyond that of the  

general inconvenience to the public at large, may recover for Buch 

nuisance in damages or obtain an injunction to prevent its 

continuance." Graceland Corp .  v Consolidated Laundries Corp. , 7 

AD2d 89, 91 (1st Dept 19581, aff'd 6 NY2d 900 (1959). 

Whether or not plaintiff can prove "special damages," as a 

consequence of the nuisance, baaed on negligence, is conaidered to 

10 
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I 

bm only one wrong, and nsgligsnce must be proven for a privata 

party to recover monetary damdgea for that wrong. Sme Copart 

lndus .  Inc. v Consolidated $diswn Co. of N e w  York, Inc., 5 2  AD 2d 

at 569. Plaintiff has not yet #atisfied his burden of proof that 

Anmol and/or 127th Street LLC were negligent. A t  this juncture 

plaintiff's cross w t i o n  seeking summary judgment based upon a 

theory of nuisance is denied. 

Finally, plaintiff invokes the doctrine of res ipsa locquitor 

to eupport ita application. Under the doctrine, there is not any 

"presumption in favor of the plaintiff [, rather it] merely permits 

the inference of negligence to be drawn f r o m  the circumstance of 

the occurrence. Dermatossian v New York C i t y  Tr. Auth.  , 67 NY2d 

319, 226 (1986). 

Generally, there arc three conditione that muat be satisfied 

for the doctrine to be applied. The accident that occurred (1) 

''must be of a kind which ordinagily does nat occur in the abacnce 

Of' someone's negligence; ( 2 )  it must be caused by an agency or 

inatrumentality within the exclueive control of the defendant; (3) 

it must not have been due to any voluntary action o r  contribution 

on the part of t he  plaintiff . I t  Corcoran v Banner Super Market, 

Inc. , 19 NY2d 425, 430 (19671, quoting Prosscr, Torta 5 39, at 218 

(ad ed). 

Plaintiff has set forth enqugh proof to eatisfy the first two 

@Lementa of the res ipsa loquitox doctrine; however, the contested 
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... 

facta concerning plaintiff's location at the time of the accident. 

The f i rs t  condition has been met in that the alleged accident 

nomeone'8 part. 

As reapects the second cgndltfon, Anmol does not deny that it 

had possession of a dumpster at that location on the date of 

plaintiff's alleged accident, however, there are material questions 

of fact as to what 127th Street LLC'B relationship to the  dumpster 

w w  at the time of plaintiff's accident. 

Finally, t h e  sequence of eventa that occurred on the date of 

plaintiff's alleged accident are in question. As of t h i s  date, 

th&re are material questions of fact as to whether the t h i rd  

condition has been met. 

Therefore, that portion of plaintiff's croaa motion that seeks 

srpmary judgment baaed upon the doctrine of res ipsa locquitor is 

Because summary judgrnent cannot be granted on any of 

plaintiff's theories, his cross motion is denied in its entirety. 

Accordingly, it is hereby 

ORDERED that Colonial Cooperative Insurance Company's motions 

,@re granted, only to the extent of severing the  third-party action 

fo r  purposes of trial, and are atherwise denied; and it is further 

ORDERED that 11 East 127th Street LLC's motion is denied; and 
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it i s  further 

ORDERED that plaintiff’s crom motion is denied; and it i B  

further 

Ordered that the parties  are to appear a t  1O:OO A . M .  in Part 

8 for a compliance conference an May %, 2010. 

Dated: April 19, 2010 

H N T E R :  

HowJoan M. Kanney 
J.S.C. 
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