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P 1 ai 17 I i ffs, 
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Plaintiffs bring this action Ibr pcrsonal iiijiiries allegedly sustained by infarit 
plaintiff’s exposure to  “hazai-dous chipping, peeling and/or flaking paint, paint chips 
and/or dust containing lead,” while residing at the prcmiscs located at 267 West 139“’ 
Slrcct in thc County a d  State of New York, bcgintiing with infant plaintiffs birth 011 

Scptunibcr- 12, 2005, iiiitil his diagnosis of lead poisoning, on or about August 10, 
2007. Infiint plaiiitift’s im~tl~ci-, Aiigclia Lee, brings the action as infant plaintiffs 
guardian and individually. Dcfendants 161 0 Realty , LLC arid Safeguard Rcalty 
Manageiiient, Iiic. (“Safeguard”) NC al lcgcd to havc owned, managed, maintained 
and controlled thc subject prcmiscs. 

Safeguard asserts that at Ms. Lee’s dcposition, shctcstitied that she and her son 
lived at a shelter before moviiig into thc subjcct apartmcnt, and that while living at 
tlie shelter, iiif‘ant plaintiff tested positive for lead poisoning. Ms. Lee woiild not 
provide the name ol‘thc shelter, aiid her counsel has refused to provide the name and 
address to Safeguard’s counsel. Safegiard argucs that it wil I bc prcjudiced without 
fhc shcltcr rccords bwausc thcy have a direct bearing on plaintiffs’ injury and 
damages claims. Salkguard claims that a s  plaintiffs asscrt that infant plaintiff has 
dcvclopmental issues, it is exititlcd to have acccss to tlie sheller records bccause his 
problcnis “could be the rcsult ofhis removal froin an abusive 1ioLischold or the events 
and conditions that precipitatcd thc rcnioval.” 

Sakguar-d now iiiovcs for a11 orde=r conipcl ling plaintiff’s to (a) “provide the 
iianic aiid address oftlie shcl  tor il l  which plaintiffalid her i n h i i t  chi Id resided as well 
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as coriipcl plaintiff to provide authorizations permittirig [Safeguard’s co~rnsel] to 
obtain copics O F  rccords niaintaincd by thc slieltcr; (b) In the altcrnativc . . . [an] 
Ordci-, purxiiant to judicial subpocna, thc rclcasc of thc rccords riiaintaincd by the 
aforenicnticjncd shelter to this Coui-t for an in camera iiispection . . . ‘ L  Plaiiitifk 
oppose Saf‘egiiard’s motion. Hy scparatc mution, plaintiffs move to strike Safeguard’s 
answci- pui-suatit to CPLR 3 126 and tilove to compel a liirthcr deposition of Ivan 
Villarucl anci/oi- Halbert Walker purs~tarit to CPLR 3 124; aiid for an Order permitting 
tlieiii leave to lile thcir note or‘issuc while discovery is uontinuiiig. Sai’cguarci opposcs 
plaint i K s  ’ im o t i on. 

Sal’cgiiar-d, in support of its motion, subniits: a Judicial Siibpocna h u e s  
Tccuiii; the pleadings; the deposition transcript of plaintiff Angelia Lee; aiid two 
1 et t c r s c x c 11 II ii g cd  bet w e e 11 Sa feg Lt ar d ’ s c o i t  11s el and p 1 ai lit i ffs ’ c o i r  11 s c I . 

Plaintiffs, in opposition, claini that thc name and address of a domestic 
violence shelter is confjdential, aiid that Safcguard is not cntj tlcd to shelter records 
pursuant to 18 NYCliIi $452.10. Plaintif‘fs submit copies of records from the New 
York City Department of Health regarding an inspection that was conducted of  the 
subject shcltcr. The rcport shows that tlicrc was no lead round on the shelter premises. 
Tliiis, plaintiffs arguc, Safeguard has no legitimate basis for requesting the address 
of the shelter or the shelter records. I n  any event, plaintiffs assert, Ms. Lcc docs riot 
recall the shelter address. 

I8 NYCKIC 452.10 is part of thc licgulations 01‘ the Departinent of Social 
Services, and does not address disclosure of information by private persons such as 
Ms.  Lcu. 18 NYCRR 452.10 ( c) ( I )  dii-ccts that thc addr-csscs oi’slielters must bc 
held con lidcntial. Tlic statute also dirccts that in lbrmation about “operation of 
residential pi-ograms Ikr victims of domestic violence arid . . . the residcrits ol‘ such 
programs arc confidential,” Such inf.oniiatim may only be obtained by cour-t order. 
Additionally, disclosure by m “ ageiicy or  pcrson given access to any books, records, 
rcpoi-ts and papers relating to the operation of a residential program for victims of 
domcstic violcncc pirrsuant to subdivision ( a )  of this section or to thc residents of  
such prograiii “ may only bc madc piirsLiant to a court order. 
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Thcrc is 110 valid reason to disclosc infbr-matiori about thc subjcct shelter. On 
or about Noveiiiber 20, 2009, plaintiffs w i t  Sali.guard copies o 1’ Now York City 
Departnient of Health records regarding thc inspection of’ thc subjcct she1 tcr. The 
inspection report docs not list the shcltcr addrcss, but was conducted oii August 2 1 ,  
2007, during the tlireo month period o f  limo that Ms. Lcc tcstificd she stayed at the 
shclter. The report states, in  relcvaiit part: 

C’oiiductcd a visual and XRF inspection 27 rcadings wcrc takcn. 0 were 
positive Ii7r lead hazards . . . I 

The DOH report establishes that infant plainti i‘f‘s clcvatcd lcad Icvcls, 
discovered during tlic time that he was at the shelter, were not attributable to any lcad 
hazards w i t h  the shclter. l’lainti fT’s also providcd Safeguard with an updated 
autliori~atioii so that it could obtain inIknt plainti K‘s hcalth and cnvironmciital 
records. SarcgLtai-d’s argument, that it still needs the shelter records in order to 
de t enn i 11 c w lie ther i ri rant p I ai i i  ti ff’ s a1 1 eg cd d c v e 1 o pni en t a I pro b I cni s “co u I d b c the 
result of his removal fi-oizi an abusive household 01- the events arid corditions that 
prccipitated the removal,” is wi t hout iiicrit. Thc iiiedical authorizatioiis arid LME of 
infant plaintirf arc sufficient. 

Plaintiffs, in suppoi-t of their motion to strike and/or compel, subinit: a copy 
of their coiiibinud discovcry dcniands, dated May 2 ,  2008; a copy of  Safeguard’s 
rcsporise to plainti t‘fk’ combined demands and the “preliminary conference order 
dated August IS,  2008; a copy of plaintiffs’ notice for discovery and inspection, dated 
Septcmbor 30, 2009; and a copy of plaintiffs notice for discoveiy and inspection, 
dated Novembcr 20, 2009. Plaintiffs claims that Safeguard has failed to comply with 
cci-t.-taiIi enumerated dcmancts containcd in  plaintiffs’ May 2, 2008 cornbincd dcmands. 
Plaintiffs also point out that Safeguard has failed to comply with plaintiffs’ D&ls, 
datcci Septetnber 30, 2009, Novei-nbcr 20, 2009 or this the so-ordered stipulation 
chtcd November 20, 2009. Additionally, plainti fl’s claim that they are entitled to 
h rt tic: 1- de p o s it i o 11 s 13 f S ;I fe g 11 a rd ’I s wit 11 esse s , I van Vi 1 1 arr LI e 1, B 11 i 1 cl i 11 g M an ag e r and 
Halbcr-t Walker, Superiiiteiideiit of the subject building, becaiise they specifically 

I C  1 lie report statcs that thc “dust Lwipc] samplcs tnkcn for furthcr analysis.” However, 
Safeguard docs not allcgc, and thcrc is 110 cvidcricc, that this tcsting rcsultcd in any positivc lead 
tl11 d I 11 gs . 
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reserved their right to do so in the November 20, 2009 stipulation. Finally, plaintiffs 
argue that,  dire to Safegiiard’s rcpcatcd M u r e  to coiiiply with outstaliding discovery, 
they have bccn prevented fi-om placing their case oil the trial calenclar. Thus, plaiiitifik 
assert, they should be permjttcd to f i l c  their note of issuc bccausc the dclay is due to 
Safeguard’s, not their, TBi lure. 

Safeguard, in opposition to plaiiitif’is’ motion, subniits responses to pIaintiiTs’ 
various demands and claim that plaintiftk’ motion is now moot. Fur-thcr, Sakguard 
assei-ts that plainti Ilk7 rcclircst Ibr- additioiial cicpositions ol’its witnesses is irupropcr 
since plaititiff’s liavc f2iilcd to show why addi tiotial depositions are needed. By way 
ofreply, plaintiffs assert that “defctidants’ belatcd and who1 ly inadcquatc attempts to 
comply with the al‘orcmentioned discovcry . . . only came after this motioii was served 
. . . [ci]cfcxidaiits’ pui-poi-ted Suppleniental Rcsporisc to Plainti ffs’ C.hmbincd 
Deiiiaiids, dat-cd March 15, 20 10 . . . contain untimcly and improper boilerplate 
ol>jjcctions . . , Plaintiffs go on to list the discovery which rcmains outstanding. 

PimLiant to CPLK $3 126, a cowl may impose sanctions when a pai-ty willfully 
Ihils to disclose information wliicli tlie co~11-t finds ought to have been disclosed. The 
sanction o f  striking a party’s answer is warranted whcn a party repeatedly and 
persistently lhils to comply with scveral disclosure orders issued by the coui-t. (Yoon 
17. C~’os/cllo, 29 A.D.3d 407[ 1st Dept. 20001). 

CPLR 3 124 states: 

ll’a person fails to rcspond to or coniply with any request, notice, interrogatory, 
demand, qucstioii or  order undcr this article . . . the party seeking disclosure 
i m y  move to conipel coinpliancc or a response. 

Here, Safeguard’s conduct docs not rise to the level of noncompliance 
necessary to iniposc the extreme sanction of strikiiig its aiiswcr. Indced, Sai‘eguard 
has responded to plaintiffs’ discovery deiiiands. Even so, plainti !Ts assert that certain 
of thc rcsponses to its May 2, 2008 deiiiaiids are cleficjcnt. The Court notes that the 
parties entered into a preliiiiiiiary conference ordcr on August 15, 2008, which 
directed Safeguard to “respond to [plaintiffs’] conibined demands 5/2/08 within 45 
days;.” After the preliiiiinary confcrcncc, a rcsponsc to the 5/2/08 coiiibincd dcriiands 
was not specifically noted as outstanding at any of tlie compliance confcrcnccs that 
wcrc hcld oii January 9,2009, March 13,2009, May 15,2009 or Scptcmber 1 1,2009. 
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Plaintiffs did not raise the issue again unti I a compliance coiiference which was held 
on Noveiiiber 20, 2009. Tliere, the so-urdcrcd stipulation directed Safegiiard to 
“ p r o v i d e  s u p p l e i i i e n t a l  r e s p o n s e s  t o  t h e  d c n i a n d s  
1 5,16,18,2 8,29,3 0,3 1,32,3 3,34,3 7,3 9,40,4 1,42,43,46,48,49,50,5 5,63,70, 73,75&76 
of [plaintiff’s] coiiibiiied deiiiands w/in 45 days . . . 11 

S a li=gii ard s u bm i IS its “S ii pp leiiien t al R cs pon s e to Plaintiffs ’ C c m  bi n cd 
Demands . . .” which is dated March I 5, 20 10. The supplcmcntal rcspoiise addresses 
cx1-1 of plainti fl’s’ dcmancis. Thus, Safeguard has  cvidcnced that it has substantially 
coiiiplied with plaintiffs’ dixcovcr-y rcqiiests througli its submissions here. (see 
generally; Simpson 1’. S’itzhli, 246 A.D.2d 361 [ I  st Dept. 19981). In support of their 
argiiiiieiits that Mr. Villarruel aiid Mr. Walker slwiild be further deposcd, plainti ITS 
point to the fact that %ilkguard produccd new photographs. Ilowevcr, plaintiffs do 
not state how fiirther depositiolis of thc witnesses would provide additional 
i i i  fo rinat i o 11 about t 11 e pli o t o  graphs. 

Wher*efol-c i t  is hcreby 

OKDEKEL) that dcf‘cndants 16 I O  Realty, LLC and Safeguard Rcalty 
Management, Inc.’s niotioii to coinpel i s  denied; and it is further 

ORDERED that plainti ffs’ motion to strikc and/or compel is denied. 

This constitutes thc decision aiid ordcr of the court. All othcr relief requested 
is dcnicd. 

DATED: May 3, 20 I O  
EILEEN A. RAKOW’ER, J.S.C. 
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