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At an IAS Term, Part 57 of the Supreme Court 
of the State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York, on the 7'h day of 
May, 2010. 

P R E S E N T :  

HON. L,AWRENCE S. KNIPEL, 
JUSTICE. 

-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
ROBERT VENNE, 

Plaintiff, 

- against - 

96 ROC~WELL PLACE LLC AND DAVIDCPF 
MALITO & HUTCHER LLP, AS ESCROW AGENT. 

The folluwing DaDers numbered 1 to 6 read on these motions: 

Notice of MotiodOrder to Show Cause/ 
Petition, Cross Motion and 
Affidavits (Affirmations) Annexed 

Opposing Affidavits (Affirmations) 

Reply Affidavits (Affirmations) 

Affidavit (Affirmation) 

Index No. 22363/09 

PaDers Numbered 

1-2 3-4 

5-6 

1 Jpon the foregoing papers, plaintiff Robert Venne (plaintiff) moves, pursuant to 

CPLR 3212, for summary judgmen! on his cause of action for breach of contract against 

defendant 96 Rockwell LLC (Rockwell or the sponsor) in the amount of $54,500, together 

with pre-judgment and post-judgment interest, costs and attorney's fees, on his causes of 

action for breach of contract and brelich of fiduciary duty against defendant Davidoff Malito 
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& Hutcher LLP (DMH), as escrow agent, in the amount of $54,500, together with pre- 

judgment and post-judgment interest, costs and attorney’s fees, and for dismissal of the 

counterc-aims of Rockwell. DMH and Rockwell cross-move, pursuant to CPLR 321 l(a)( 1) 

and (7) and CPLR 32 12, for an order dismissing the complaint based upon documentary 

evidence, granting summary judgmen i on Rockwell’s counterclaims in favor of Rockwell and 

DMH, and declaring that plaintif-rs uncured default entitles Rockwell, at its election, to 

(a) compel specific performance of plaintiff under the Purchase Agreement or (b) terminate 

the Purc.iase Agreement and retain the down payment held in escrow by DMH. 

P-aintiff commenced the instant action for breach of contract and breach of fiduciary 

duty against Rockwell, sponsor of a condominium development project with respect to real 

propem located at 96 Rockwell Place in Brooklyn, New York, and against law firm and 

escrow agent DMH, seeking to recover his down payment of $54,500. Plaintiff made this 

down payment pursuant to a Purchase Agreement entered into between him and Rockwell 

on or about July 6, 2007 (the Purchase Agreement) toward the purchase of condominium 

apartme it Unit 5D, located at 96 Rockwell Place. The purchase price of the condominium 

was $545,000. The Purchase Agreement was also signed by Snow Becker Krauss, P.C., the 

predecessor escrow agent to the present escrow agent, DMH. The intended sale of Unit 5D 

to plaintiff was also made pursuant to a Condominium Offering Plan, dated March 5,2007 

(the Off :ring Plan). Pursuant to Section 1 of the Purchase Agreement, the Offering Plan “is 

incorporated . . . [into the Purchase Ageement] by reference and made a part hereof with the 
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same force and effect as if set forth at length. In the event of any inconsistency between the 

provisions of this [Purchase] Agreement and the [Offering] Plan, the provisions of the 

  offer in^] Plan will govern and be binding.” 

T le Offering Plan states thai based upon its construction schedule, the s p o n w  

contemplated that unless delayed by force majeure, “the construction of the building will be 

,ufficiertly completed to permit Closings 01’ Residential Units to begin on or about 

September 1, 2007.” 

C n  or about November 2, 2008, the $54,500 down payment was transferred to an 

escrow account maintained by DMH. Thereafter, it appears that the 96 Rockwell 

condom ’ nium apartment building experienced extensive construction delays and related 

problems. The closing of the sale to plaintiff of Unit 5D could not be scheduled until the first 

half of 2009. 

C‘n June 9, 2009, DMH advised plaintiff by certified mail, return receipt requested, 

that the :losing of Unit 5D had been scheduled for July 14, 2009. 

P ftvr receivin? this notification, plaintiffs attorney arranged for a title search with 

a title insurance company of plaintiffs own choosing (Professional Abstract), as permitted 

under Section 8 of the Purchase Agreement, for Unit 5D. Section 8 of the Purchase 

Agreement, entitled, “MARKETABLE TITLE” provides that: 

“At the closing of title, Sponsor shall convey to Purchaser fee 
simple title to the Unit, free and clear of all encumbrances other 
than those expressly agreed to by Purchaser or set forth in 
Schedule A annexed hereto and made a part hereof. Any 
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encumbrance to which title is noiL to be subject shall not be an 
objection to title if (a) the instrument required to remove it of 
record is delivered at or prior to the closing of title to the proper 
party or to Purchaser’s title insurance company, together with 
the attendant recording or filing fee, if any, or (b) Register 
Abstract Co., Inc., having an address at 38-50 Bell Boulevard, 
Bayside, New York 11361, (Tel: (718) 423-5333; Fax: (718) 
423-5373 (or such other title insurance company as Purchaser 
may utilize), is or would be willing, in a fee policy issued by it 
to the Purchaser, to insure Purchaser that it will not be collected 
out of the Unit if it is a lien, or will not be enforced against the 
Unit if it is not a lien” (emphasis added). 

The sear :h was conducted by Professional Abstract on behalf of Washington Title Insurance 

Company. In the title report dated June 16,2009, Professional Abstract advised the attorneys 

for plain iff and the sponsor that the p-operty was subject to various liens and encumbrances. 

In this regard, the total amount of thc mechanjc’s liens and encumbrances, as reported by 

Professional Abstract, as of June 7, 2009, was $968,407.7 1 .  According to Professional 

Abstract, these liens first had to be sa i isfied or otherwise removed prior to closing. Further, 

Professional Abstract advised plaintiffs attorney that Washington Title Insurance Company 

would not issue plaintiff a fee title policy which would insure Unit 5D without exceptions 

unless tk e aforementioned liens and er icumbrances were first satisfied or otherwise removed 

prior to closing. 

On July 7 and July 10,2009, plaintiff inspected the Unit. He observed that the Unit 

and the entire apartment building were in an unfinished condition with incomplete 

construction. Plaintiff compiled a “punch list” c-)f these deficiencies after each walk-through 

inspectilm. 
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July 10,2009 emails 

On July 10,2009, DMH adviscd plaintiff by email that Rockwell, the sponsor, was 

adjourning the closing to July 21,2009, at 10:31;1 A.M. By email that same day, plaintiffs 

attorney rcknowledged the adjournmmt. 

July 16,2009 emails 

T.iereafter, by email dated July 16,2009, plaintiffs counsel asked DMH’s employee, 

Ms. Josephine Vitello, “if the liens and other exceptions to the title report are now close to 

resolution, so we can close as scheduled on July 21 [, 20091.” Ms. Vitello responded by 

email that day, stating that: 

“Sponsor is working diligently to resolve all liens and other 
exceptions, including rral estate taxes before closing. Should 
these not be resolved by Closing, Sponsor will provide 
purchaser with an indemnification for these at closing” 
(emphasis added). 

Thereup m, plaintiffs counsel asked Professional Abstract whether, “[wlith respect to this 

condo transaction, would the [indemnification] proposal . . . by sponsor cause the title 

compan: to issue a title policy free of exceptions?” 

July 17,2009 correspondence 

By email dated July 17,2009, plaintiffs liiile company, Professional Abstract, replied 

that the indemnification proposal by the sponsor would not enable it to issue a title policy 

free of exceptions. Specifically, Pro Yessional Abstract stated: 

”Mechanic Liens must be satisfied prior to closing - 
indem[nification] from sponsor will not suffice - either satisfied 
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or bond proof. I will need to see this prior to closing. Taxes 
must be current - indemnification from sponsor will not be 
acceptable” (emphasis added). 

T iat same day, plaintiffs counsel forwarded the above response to Ms. Vitello, 

informin: her that the sponsor’s indemnification proposal was unacceptable to plaintiffs title 

company. Plaintiffs counsel also advised Ms. Vitello that plaintiff requested cancellation 

of the contract and the return of his down payment, plus interest. Plaintiffs counsel also 

stated: 

“Whether or not the purchaser’s request is immediately honored, 
you advised me there will be no July 21 closing, since the liens 
and encumbrances will not be resolved to the satisfaction of the 
title company in time for the closing to take place. You also 
advised me that Mr. Wolman [Rockwell’s principal] would be 
advised of the request to cancel the contract. You told me that 
Mr. Wolman was out today, but that he would call me on 
Monday with respect to this request. We look forward to 
receiving your firm’s response to the foregoing.” 

1 hereafter, by ernail that s a m  day, Rockwell’s attorney, DMH, advised plaintiffs 

attorney: “Please be advised that the title exceptions will all be cleared prior to clo[s]ing. 

The adjournment was not made on account of same. I look forward to completing the 

transaction on the closing date as modified” (emphasis added). 

L ater that day, plaintiffs counsel sent DMH an ernail and a letter inquiring as to how 

the spon ;or would clear the exceptions. In the same email and letter, he also notified DMH 

that plai ntiff was terminating the Purchase Agreement. Specifically, plaintiffs counsel 

asked: 
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“how the sponsor proposes to clear the exceptions, including 
giving us a realistic timetable as to how and when such 
clearance will be accomplished and when the closing will be 
held without further adjournment. There have already been 2 
[sic] adjournments of the closing. 

The explanations for clearance given to date have not been 
sufficiently specific. The purchaser has been patient but is 
entitled to an explanation that gives him a reasonable 
explanation that a closing consistent with the terms of the 
Purchase Agreement will in fact take place. 

Section 19 of the [Purchase] Agreement provides that if the 
sponsor can not [sic] cure an inability to close, purchaser’s 
remedy includes terminating the [Purchase] Agreement. 
Purchaser hereby elects to terminate. Section 19 requires the 
sponsor to refund the SI I ins deposited by the purchaser within 30 
days of such written notification, which is by August 16. 
Purchaser is not waiving sponsor’s obligation to cure the 
inability to close. 

Please provide us with the spon sor’s response to purchaser’s 
election to terminate.” 

July 21,2009 correspondence 

E y letter dated July 2 1,2009, UMH advised plaintiffs attorney that Rockwell rejected 

plaintiff’s attempt to terminate the Purchase Ag-eement. The letter provides, in relevant part, 

that: 

“Sponsor is neither unable to deliver title to the Unit to 
Purchaser in accordance with the provisions of the Agreement 
and the Plan; nor has h ponsor given notice of its refbsal to cure 
any alleged inability. Accordin;ly, Purchaser is obligated to 
close on the Unit pursuant to the terms of the Purchase 
Agreement and the Plan. 

Additionally, pursuant to Purchaser’s inspection of the Unit, 
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Sponsor and purchasrr have in good faith produced an 
Inspection Statement ‘punch list’ which Purchaser has 
wrongfully refused to sign . . . Pursuant to the Plan, Purchaser 
is required to Close subject to this work being completed by 
Sponsor after Closing. Accordingly, your claim in your email 
today that Sponsor is not in compliance with his obligations in 
this regard is incorrect. Please govern yourself accordingly .” 

August 19,2009 emails 

On Wednesday, August 19, 2009, plaintiffs attorney emailed DMH confirming 

RockweJ’s desire to close the transaction on August 26th or 27th, 2009. Plaintiffs attorney 

also stated that he wanted to confirm his August 19‘h telephone conversation with DMH 

about th -) “status of the liens,” as follows: 

“You told me that you had obtained Releases on approximately 
five liens, and that the remaining liens would be either bonded 
or escrowed in a manner satisfactory to the Title Company by 
the date of the closing. I advised you that I was pleased with 
this development, but that I would need specific documentation 
as to each lien, and that I expected the documentation to then be 
submitted to the Title Company we have retained [Professional 
Abstract]). You appeared to !lave some objection to this 
procedure . . . The Title Company will probably not appear for 
the closing unless they pre-approve the sponsor’s proposals with 
respect to eliminating the liens. I would expect this procedure 
to be followed in this instance. Please confirm to me in writing 
as soon as possible that this is acceptable and also provide me 
with copies of the Releases so I can send them to the Title 
Company. Also send me whatever other draft documents may 
be in preparation that might eliminate the liens.” 

Plaintiffs counsel also stated that the sponsor’s representative should contact plaintiff, so 

he could inspect the punch list items at the premises and confirm that appropriate corrective 

action h; :d been taken. In addition, pllsintiffs counsel asked when plaintiffs engineer could 
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inspect the Unit. By email that same chy, DMH advised plaintiffs counsel of the following: 

“To clarifL I called you only to see if you[r] client was available 
next [Wlednesday or [Tlhursday. I did not confirm any closins 
date for your client and none has been set. Once I hear from you 
confirming your client]I’]s availability I will check to see if a 
closing can be set for that day. 

* * *  

To be clear, I advised you only that sponsor has cleared many 
liens on the premises and at the time of closing sponsor will 
deliver title as required by the ofiering plan and the purchase 
agreement. We will deliver title as required by the offering plan 
and the purchase agreement. We will continue to work with 
your title agent con[c]erning all title issues and endeavor to keep 
you informed in this rqard.” 

In response by email that same day, piaintiff s counsel agreed that a closing date had not yet 

been cor firmed. However, he replied: 

“As to the second pangraph [of the email noted immediately 
above] you did mention 5 releases. They should be shown to us. 
If you claim you did not say this to me, you should specifically 
state where you think I am in error, so the record is clear. I will 
therefore stand by whzt is stated in my prior message [email] 
and await whatever specific response you wish to make with 
respect to each item recited in my message. 

Please let me know when Mr. Venne [plaintiff] can inspect the 
punch list items at the premises, and when I can schedule the 
inspection by the engineer. These do not depend on scheduling 
the closing date.” 

August 27‘” 2009 emails 

By certified mail, return receipt requested, as well as hand-delivery, by 

correspc,ndence dated August 27, 2009, DM11 advised plaintiff that the sponsor had 
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scheduled August 3 1,2009, at 2:OO P.M. as the adjourned closing date. DMH stated therein 

that “[wle will provide you with a breakdown of closing costs and adjustments prior to the 

Closing Date. We remind you that Purchaser’s failure to close title on the Closing Date will 

constitutl- an event of default entitling Sponsor to all remedies under the Purchase 

Agreeme nt, including the collection of penalties.” 

By email dated August 27,2009, plaintiff‘s counsel referenced three “faxed letters” 

sent to him by DMH. These letters are not identified and have not been included in the 

record. In any event, the email indicates that plaintiffs counsel contacted what appears to 

be the sponsor’s title company, but had not yet received a response. Plaintiffs counsel also 

indicatec. that he would: 

“need to see the title policy and the identity of the title company 
who will issue the policy . . . This information has not yet been 
furnished. So far, paragraph 6 of the Purchase Agreement is not 
yet satisfied and Sponsor remains in default, as stated in the 
termination letter we sent you dated July 17, 2009.”’ 

Plaintiffs counsel also stated the following: 

“Please be advised . . . that the Sponsor has not cured it[]s 
breaches and defaults, and that the Purchaser will not close on 
August 3 1 or on any dats thereafter unless an adequate response 

‘Paragraph 6.1 of the Purchase Agreement provides, in relevant part, that: 

“Sponsor, from time to ti me, may adjourn the date and hour of 
closing on written notice to Purchaser, which notice shall fix a new 
date, hour and place for 11 le closing of title and will be given not 
less than two (2) business days prior to the new scheduled date and 
time for closing.” 
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is received fkom the tiile agent, and we can inspect a written 
proposal by the title insurer with respect to the liens. I have 
repeatedly asked you to provide a written explanation as to how 
the liens would be cured, but you have not provided me with a 
written explanat ion .” 

Plaintiffs counsel also addressed pklintiff s request for a walk-through, a review of open 

items on the punch list, and the inspection by his architect or engineer. 

By email that same day, DMH, in response, directed plaintiffs counsel to contact 

Register Abstract, the sponsor’s titk company. Further, DMH rejected the notion that 

Rockwe’l was in default, stating that “title in accordance wit[h] the purchase agreement 

paragrar h 8 [Marketable Title], will be delivered at closing.” DMH also advised that 

plaintiff would be permitted to conduct a walk-through on the morning of the August 3 1, 

2009 clc sing. 

In an email that same day, plaintiffs counsel responded to the issue of the unit 

inspectic In. 

August 31,2009 emails 

C’n the morning of the scheduled 2:OO P.M. closing date (Monday, August 3 1,2009), 

DMH einailed plaintiffs counsel staling, in part, that: 

“Sponsor has attempted in good faith to address the numerous 
issues that you have raised regarding the above referenced 
transaction in order to reach agreement to proceed with Closing 
on your client’s Unit. In doing so, we have provided you, 
pursuant to paragraph 8 of the Purchase Agreement, with the 
proposed title policy available through Register Abstract which 
omits all exceptions for mechanics liens.” 
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In response, plaintiffs counsel emailed DMH that he did not agree with the sponsor’s claims, 

and that it was the sponsor which had defaLllted; that plaintiff had conducted another 

inspection in which he found serious deficiencies in the condition of the Unit; that plaintiff 

demandcd the return of the contract deposit; that if the sponsor would not do so, plaintiff 

would b-ing suit for its return. Counsel also stated that there would be no closing. No 

closing was held on August 3 1,  2009. 

By summons and verified complaint dated September 2, 2009 and July 3 1, 2009, 

respectively, plaintiff commenced thu instant action against Rockwell and DMH seeking, as 

relevant here, the return of his down payment, attorney’s fees, costs and expenses incurred 

in connection with the condominium purchase, as well as pre-judgment and post-judgment 

interest. Rockwell and DMH interposed a verified answer generally denying the allegations 

of the complaint, and asserted a counterclaim for breach of contract (failure to close on 

August .3 1, 2009) which sought to compel specific performance or retention of plaintiffs 

down payment, and a second counterclaim for attorney’s fees pursuant to Section 32 of the 

Purchasc Ageement. Thereafter, the parties brouleht the instant motions, which are presently 

before the court. 

Analysis 

IJI moving for summary judgment to obtain the return of his down payment, plaintiff 

argues, 1 n substance, that Rockwell was unable to deliver marketable title; that the “punch 

list” iter 1s constituted a substantial breach by Rockwell; and that Rockwell misrepresented 
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its finan :ial condition, which, in each case, constituted a default under the Purchase 

Agreemc nt and the Offering Plan, ent i tling him to terminate the Purchase Agreement and to 

the retun 1 of his down payment. 

In its cross motion, Rockwell argues that it was prepared to convey marketable title 

to plaint‘ ff at the proposed August 3 1, 2009 closing; that according to Section 1 of the 

Offering Plan, upon substantial completion of Unit 5D, incomplete punch list items do not 

constitute grounds by the plaintiff to delay the closing; that plaintiffs failure to close 

constituted a default; and that Rockwell accural: ely represented its financial condition. 

As to plaintiffs first argument that Rockwell failed to provide marketable title, it is 

settled that “in New York, a vendor is ‘under a duty to take affirmative action to convey a 

marketable title according to the contract”’ (Harris v Hosten, 2007 NY Slip Op 52122U, *4 

[Sup Ct, Kings County 20071, quotirig Barnett v Star Mechanical Corp., 171 AD2d 142, 

145-146. [ 19911; see also Green Point Sav. Bankv Litas Investing Co., 124 AD2d 555,557, 

507 [ 198 51, lv denied 70 NY2d 693 [ 19871; Pamerqua Realty Corp. v Dollar Serv. Corp., 

93 AD2d 249 [1983]; Mokar Props. Corp. v Hall, 6 AD2d 536, 539 [1958]). An 

“unwillii gness to pursue all reasonable methods to obtain marketable title is not the same as 

being unable to convey title in accordance wirh the terms of the contract” (Barnett, 171 

AD2d at 146; see also Meisels v 1295 Union Equities Corp., 306 AD2d 144, 145 [2003]; 

Naso v Eaque, 289 AD2d 309,3 10 [2001]). 

H :re, plaintiff has made a prima facie showing that Rockwell breached its obligation 
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to tende marketable title. The record reveals that despite its express assurances to the 

contrary and its contractual obligations requiring it to do so, Rockwell consistently failed to 

demons1 !*ate to plaintiff, by the time of closing, that Rockwell had a free and clear title to 

convey i t closing. In this regard, the Offering Plm provides that: 

“The existence of mortgages, liens and encumbrances other than 
Permitted Encumbran:es shall not be objections to title, 
provided bonds or prcyerly executed instruments in form for 
vmdinc! necessanr te v t i s f i r  or reltme ITnitq finm wch 
impermissible liens or encumbrillices or otherwise enable the 
Title Company to omit such title exceptions from Purchaser’s 
title insurance policy are delivered at Closing and proper 
adjustments are made for the cost of recording or filing such 
instruments. Sponsor will bear the responsibility and cost of 
recording or filing such instruments.” 

On the o her hand, Section “s” of the Offering Plan provides that Rockwell must discharge 

any mec’ianic’s liens “promptly after the filing of such liens,” namely: 

“Sponsor will pay or cause to be paid all contractors, 
subcontractors and maierialpersons and all others involved in 
the construction and equipping of the Building in accordance 
with the New York Lien Law, for work performed and fixtures, 
material and equipmen i supplied or installed during Sponsor’s 
construction thereof and will cause any and all mechanics ’ [sic] 
liens arising out of suci! construction and equipping, ifany, to 
be discharged by bonding, or otherwise, promptly after thefiling 
of any such liens, unless the title company is willing to insure 
title over such liens at no additional cost to Purchaser” 
(emphasis added). 

Further, Section “q” of the Offering Plan proviJc:s that Rockwell: 

“[plrior to the Closing of Title for each Unit . . . will cause such Unit 
and its Common Interest, benefits, rights and easements as described 
in the Declaration and By-laws to be releasedfrom the lien of any 
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mortgages or security agreements encumbering the Unit (other than 
any mortgage or security agreements obtained by the Purchaser)” 
(emphasis added). 

As noted above, after plaintiff elected to use his own title company, as permitted 

under Sr ction 8 of the Purchase Agreement, the first title search performed by Professional 

Abstract on June 16,2009 revealed over $950,000 in mechanic’s liens, significantly in excess 

of the pi rchase price of the Unit. As such, Prokssional Abstract stated that these liens had 

to be satisfied or otherwise removed prior to closing. 

’I Iiereafter, the record reveals that plaintiffs counsel repeatedly inquired of DMH if 

the mecl anic’s liens and other encumh-ances were close to resolution. As noted above, after 

the first ‘nquiry, DMH merely replied that the sponsor was “working diligently to resolve all 

liens an<’ other exceptions . . . Should these not be resolved by Closing, Sponsor will provide 

purchast r with an indemnification for these at closing.” However, the option ofpost-closing 

indemni >cation was not provided for in either the Offering Plan or the Purchase Agreement. 

Notably, when plaintiffs counsel informed DMH that Professional Abstract rejected this 

option, and that the mechanic’s liens had to be satisfied or removed before closing, DMH 

reassure.1 plaintiffs counsel that “the title exceptions will all be clearedprior to clo[s]ing. 

The [July 10,20091 adjournment was not made on account of same” (emphasis added). In 

response, plaintiffs counsel again inquired how “the sponsor propose[d] to clear the 

exceptio is,” and requested “a realistic timetable as to how and when such clearance [would] 

be accoinplished and when the closing [would] be held without hrther adjournment,” 
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justifiably protesting that “[tlhe explanations for clearance given to date have not been 

sufficien-ly specific.” 

Even after plaintiff terminated the Purchase Agreement pursuant to Section 19 of the 

Purchase Agreement, Rockwell’s counsel rejected the attempt at termination, and merely 

stated thi t it was “neither unable to deliver title to the Unit to Purchaser in accordance with 

the provisions of the Agreement and the Plan; nor has Sponsor given notice of its refusal to 

cure any alleged inability,” without providing any specific explanation as to how the sponsor 

intended to clear mechanic’s liens. 

In at least two subsequent ema’ls, plaintiffs counsel continued to express concern as 

to whethc ir and how the mechanic’s liens, totaling well in excess of the purchase price, would 

be satisfed or otherwise removed, but only received conclusory responses from DMH, 

stating ti at Rockwell would deliver litle as required under the Offering Plan and Purchase 

Agreemc nt. 

Finally, in an email sent by plaintiffs counsel to DMH three days before the 

August 3 1 St closing, plaintiffs counsel continued to express concern that Rockwell had not 

“cured it; s] breaches and defaults”; th 3t plaintiff would not close on August 3 1,2009, or any 

date thereafter unless it received an adequate response from the title company; and that 

plaintiff needed to review a written proposal by the title insurer with respect to the 

mechanic’s liens. Despite the justified concerns of plaintiffs counsel, DMH rejected the 

characterization that Rockwell was in default, and merely stated, without any documentary 

support :herefor, that “title in accordanci: wit[h] thc purchasi: ayrccment par’37raph 8 
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[Markekble Title], will be delivered at closing,” i.e., free and clear of all mechanic’s liens. 

But for Rockwell’s conclusory representations that it was “working diligently to 

resolve all liens and other exceptions,” no evidence of such purported efforts is contained in 

the recor 1. As noted above, as early as June 16,2009, Rockwell had been apprised through 

plaintifrs title company that mechanic’s liens were filed in excess of the Unit’s purchase 

price. MDreover, an updated title report obtained by plaintiffs title company, current as of 

August 19,2009, listed over $600,000 in mechanic’s liens - an amount still in excess of the 

purchase price.2 As plaintiff notes, while certain mechanic’s liens were resolved, 

approxin lately $350,000 in extant mechanic’s liens remained outstanding more than one 

month since he had sent Rockwell his cancellation letter. Equally significant, it appears, 

accordin; to Professional Abstract’s updated title search, that at least three new mechanic’s 

liens had been filed since the June 16,2009 title report. 

Despite the foregoing, Rockwell madr: no good faith attempt to address the 

mechanil-’s liens in any earnest manner or to satis@ or otherwise remove these liens. While 

Rockwel. obtained a title search from Reoister Abstract, its own title company, this report 

was only effective as of July 1,2009 (although the cover sheet is dated August 28,2009), and 

Rockwel: does not dispute that the additional mechanic’s liens set forth in plaintiffs updated 

August 19, 2009 report do not appear in Register Abstract’s title report. 

B ised upon the record, the court finds that Rockwell failed to take affirmative action 

to ensure that it would be able to convey market,.tble title to plaintiff on August 3 1,2009. In 

’Professional Abstract also issued two interim amended reports, both dated July 10,2009. 
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fact, Rockwell evidenced a recalcitrance to obtain marketable title, yet scheduled the 

August 3 1’‘ closing in spite of its failure (see Harris, 2007 NY Slip Op 52 122U [Sup Ct, 

Kings County 20071, quoting Barnett, 17 1 AD2d at 145- 146; Green Point Sav. Bank v Litas 

Investin;-: Co., 124 AD2d at 557; Pamerqua Realty Corp., 93 AD2d at 249; Mokar Props. 

Corp., 6 AD2d at 539; Meisels, 306 AD2d at 145; Naso, 289 AD2d at 310; see also 

Arzumainyants v Fragetti, 2008 NY Slip Op 5 1002U, *9 [Civ Ct, Richmond County 20081). 

There is no evidence in the record thd  Rockwell acted in good faith in its efforts to convey 

title to p aintiff (see Cipriano v Glen Cove Lodge #1458, B.P.O.E., 1 NY3d 53,62 [2003]). 

Rockwe I ignored plaintiffs “repeated entreaties” for a copy of the releases or other written 

assurances evidencing discharge of the mechanic’s liens (id. at 63). Inasmuch as Rockwell 

repeated y failed to take affirmative action to ensure that it had a marketable title to convey, 

plaintiff had “a lawful excuse for his failure to appear” on the August 3 1 closing date (id.; 

see Calverton Assocs., Inc. v Kempermann, 262 AD2d 262 [ 19991 [vendor “failed to show 

that it wi s able to convey marketable title to the defendants (purchasers) on the final day set 

by it for the closing”]; Empire Career Ctr. v Town of Schuyler, 203 AD2d 906,906 [1994] 

[“Because plaintiff breached its obligation to tender marketable title, defendant was not 

required to perform under the contract”]). 

In addition, plaintiff is entitled to the return of his down payment, with pre-judgment 

interest, wrsuant to Section 19 of the Purchase Agreement, entitled “Sponsor’s Inability to 

Convey ‘-’he Units.” This section provides that: 

“If Sponsor is unable to deliver title to the Unit to Purchaser in 
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accordance with the provisions of this Agreement and the Plan, 
Sponsor shall not be obligated to bring any action or proceeding 
or otherwise incur any cost or expense of any nature whatsoever 
in ~ A C G S S  of its obligations set forill in the Plan in order to cure 
such inability, and, in wch case, if Sponsor notifies Purchaser 
of its refusal to cure such inability and if Purchaser is not in 
default hereunder, Purchaser ’s sole remedy shall be to either (a) 
take title to the Unit subject to such inability (without any 
abatement in, or credit against, the Purchase Price, or any 
claim or right of action against Sponsor for damages or 
otherwise) or (b) terminate this Agreement. If Purchaser so 
elects to terminate this Agreement, Sponsor shall, within thirty 
(30) days after receipt of notice of termination from Purchaser, 
return to Purchaser all sums deposited by Purchaser hereunder, 
together with interest earned thereon, ifany, and, upon making 
such payment, this Agrrement shall be terminated and neither 
party hereto shall have any further rights, obligations or 
liability to or against the other under this Agreement or the 
Plan. The foregoing remedy must be exercised by notice of 
Purchaser in writing to Sponsor within fifteen (1 5 )  days after the 
giving of Sponsor’s notice of refusal to cure such inability, 
failing which it shall be conclusively deemed that Purchaser 
elected the remedy described in clause (a) above (Le., to acquire 
title subject to such inability).” 

Here, contrary to Rockwell’s contention, its faihre to take affirmative action in tendering 

marketal-ble title to plaintiff constituted unambiguous notice to plaintiff that it was unable to 

“deliver -itle to the Unit to Purchaser in accordance with the provisions of this Agreement.” 

Moreovc r, the affidavit of Mr. Horowitz, founder and Chief Executive of Register Abstract 

Compand,, which is relied upon by Rockwell and DMH in support oftheir cross motion, fails 

to rebut 1 he prima facie showing made by plaintiff. Mr. Horowitz asserts that: 

“[blased on the searches conducted and the title report obtained, 
Register Abstract was willing to issue a fee policy to the 
Purchaser, without additional premium, to insure Purchaser that 
it n i l 1  not be collected out of the Unit if it is a licn, or will not 
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be enforced against the Unit if it is not a lien. 

On August 28, 2009, Register Abstract notified purchaser’s 
counsel of its willingness to issue the policy as set forth above. 

An updated title report, which wvuld have been ordered in the 
ordinary course of bu:iness priclr to closing, would not have 
changed Registered Abstract’s willingness to issue the policy 
under the same terms, without additional premiums. 

Despite its willingness to do so, Register Abstract never issued 
the policy referenced above because Mr. Venne never requested 
that we issue a fee policy to him. 

Register Abstract did issue a fee policy to the Purchaser of 
another unit at 96 Rockwell Conrlominium, without additional 
premium, for a closing which took place on September 11, 
2009.” 

As an initial matter, plaintiff correctly notes that Schedules A and B annexed to 

Mr. Hor ,witz’s August 28*, 2009 cover letter, referenced in his affidavit, are both dated 

July 1, 2009, and thus were two iilonths old, and included several unpaid liens and 

encumbrances. In any event, whether an updated title report could have been ordered and 

would hi ve  shown that a closing could have taken place is mere speculation, and fails to 

rebut plzlintiff s evidence and proof of unmarketable title as demonstrated in plaintiffs 

August 19,2009 updated title report, which stated that nearly $600,000 in mechanic’s liens 

was still encumbering the property. 

Finally, plaintiff gave sufficient notice pursuant to Section 19 of the Purchase 

Agreement that he intended to pursue the remedy of the return of his down payment on 

August 3 1 st, 2009, within 15 days after it was clear that Rockwell could not cure its inability 
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to convc y marketable title. As such, plaintiff 1 :as made a prima facie showing that he is 

entitled '0 the return of his down payment, wit'h pre-judgment interest (see Empire Career 

Ctr., 20: AD2d at 906; Arzumamyants, 2008 NY Slip Op 5 1002U, * 14; Gindi v Intertrade 

Intl. Ltd., 2006 NY Slip Op 5 1380U, "-5 [Sup Ct, New York County 20061, afld 50 AD3d 

575 [20118]). Plaintiff, however, hi(.; failed to establish that he is entitled to costs and 

attorney's fees. The cases upon which plaintif? relies are inapplicable to the instant matter 

and plai itiff does not cite to any provision in either the Offering Plan or Purchase 

Agreemc mnt entitling him to costs and attorney's fees. 

T le court has reviewed the other grounds plaintiff has asserted for the return of the 

down pajment, namely purported defaults by Rockwell in failing to set a definite date and 

time for the closing on July 17, 2009, and ailing to cure deficiencies in the Unit, but finds 

they do 1 lot provide additional bases for the relief requested. 

Accordingly, that branch of plaintiffs motion is granted to the extent it seeks 

summar *judgment on its cause of action for breach of contract against Rockwell for $54,500 

plus pre- iudmnent interest, and for dismissal of the counterclaims of Rockwell and DMH. 

In light ( ,f the foregoing, and inasmuch as defendants have failed to rebut plaintiff's prima 

facie shc wing, the cross motion of Rockwell and DMH is denied in its entirety. 

T'iis constitutes the decision and order of the court. 
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