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RUSSO, APOZNANdKI & TAMBASCO 
Attorneys for Defenda/nts 
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Westbury, New York 11590 

I I p w  thc fo lowing papers numbered 1 to 19 read on this motion for summary judgment ; Notice of Motion/ Order 
I - 10 ; Notice of Cross Motion and supporting papers 1; Answering Affidavits and :o VIOU C a l x  and siipporting papers 

8,yporting papers 1 1 - 17 ; Replying Affidavits and supporting papers 18 - 19 ; Other -; -- ) it is, ‘W 

OKDERE‘D that this motion by defendants James Moran and M.J. Diglio-bloran seeking 
. m i t i i a r ~ ~  :udginent dismissing plaintiffs’ complaint is granted. I 

1111s I S  an action to recover damages, personally and derivatively, for injuries allegedly sustained 
t x  i’laintit‘t’ Cliarrnaine Seifts ai; a result of a motor vehicle accident that occurred bn May 26, 2004. 
Piai i i~if l ‘ .  hy her t i l l  of particul;irs, alleges that she sustained various injuries as a ksult of the subject 
,icctdcnt, including cervical spraidstrain; numbness in lower extremities; concussion with post 
coiicussiori syndrome; left shoitlder sprain; sciatica; cervicalgia; and cervicogeinc ‘headaches. Plaintiff 
cllw alleges that >he was confined to her bed for approximately 1 week and that sde was confined to her 
trcwic t i x  approximately 2 weellts. Plaintiff further alleges that she missed approximately 2 weeks from 
hcl c m p l q  inent #is a part-time production manager at Giant Copy Shop. 

I 

I 

I >ct‘endants now move for summary judgment on the basis that the injuried sustained by plaintiff 
tic, i iot meet the “serious injury” threshold requirement of Insurance Law 0 5 l02(d). Defendants, in 
opposition to the motion, submit a copy of the pleadings, a copy of plaintiffs depbsition transcript, and 
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i hi, ‘?\vorn medical report of Dr. Anthony Spataro. Dr. Spataro conducted an indeflendent orthopedic 
e\;uninatioi’i 01. plaintiff at defendants’ request on March 18, 2009. Plaintiffs oppdse the instant motion 
on t i le ground that defendants fiiiled to meet their prima facie burden that Charmaine Seifts did not 
; u b u i n  a “serious injury” as required by Insurance Law 9 5 102(d). Plaintiffs, in opposition to the 
riioiion. suhinit a copy of her vcrified bill of particulars, her affidavit, her unsword medical records, and 
thc inom medical report of Dr. Padmaja Aradhya. 

Insurance Law 9 5 102(d) defines a “serious injury” as “a personal injury hich results in death; 
ciimeiiiberment; significant disfigurement; a fracture; loss of a fetus; permanent 1 I ss of use of a body 
,>rgnn, member. function or system; permanent consequential limitation of use of ik body organ or 
rnember; significant limitation of use of a body function or system; or a medically determined injury or 
i:iip,iirinent of a lion-permanen t nature which prevents the injured person from pe forming substantially 
ali of’tlie materia, acts which constitute such person’s usual and customary daily d ctivities for not less 
th in  ninety days luring the om.: hundred eighty days immediately following the okcurrence of the injury 
o 1‘ I 1 n pai rmen t .**  

2 ticfendant seeking summary judgment on the ground that a plaintiffs ndgligence claim is 
i w i  ed untler the Yo-Fault Insurance Law bears the initial burden of establishing a prima facie case that 
iiie plaintill’did rot sustain a “serious injury” (see Toure v Avis RentA Car Sys., supra; Gaddy v Eyter, 
70 W’2d 055.  582 NYS2d 990 [1992]). When a defendant seeking summary jud$ment based on the 

,,I serious injury relies on the findings of the defendant’s own witnesses, findings must be in 
iidniissible form, such as, affidavits and affirmations, and not unsworn 
cntrtlement to judgment as a matter of law (Paguno v Kingsbury, 182 
i 1 ~ ) 0 2  J ) ,I deferdant may also establish entitlement to summary 
tlept)sition testimony and medical reports and records prepared 
Frcrgnlr ‘I‘ Geiger, 288 AD2d 431,733 NYS2d 901 [2001]; 
’CX’SZd 2 33 [2000]; Vignola v Varriclzio, 243 AD2d 464, 662 NYS2d 831 [19973; Torres ~Micheletti, 
l i  18 AD2d 5 1 9, ( 1  16 NYS2d lO06 [ 19941). Once defendant has met this burden, plaintiff must then 
wimit objective and admissible proof of the nature and degree of the alleged injuky in order to meet the 
t hrcshold ol’the statutory standard for “serious injury” under New York’s No-Fauht Insurance Law (see 
Di!fel 1’ Green, supra; Tornablene v Pawlewski, 305 AD2d 1025, 758 NYS2d 593 [2003]; Puguno v 
h’iti,qsburi~, 182 iD2d 268, 587 NYS2d 692 [1992]). However, if a defendant does not establish a prima 
facie case that the plaintiffs irijuries do not meet the serious injury threshold, the court need not consider 
!he sufficiency of the plaintiffs opposition papers (see Burns vStranger, 3 1 ADid 360, 81 9 NYS2d 60 
12006 1; Rich- Wing v Baboolar‘, 18 AD3d 726, 795 NYS2d 706 [2005]; see gene&ZZy Winegrud v New 
I’orX liniv. Men. Ctr., 64NY2d 851, 487 NYS2d 316 [1985]). ~ 

h s e d  upon the adduced evidence, defendants have established their entitlkment to judgment as a 
/ ~ > < I { I C I  of la\+ tlwt plaintiff Chrirmaine Seifts did not sustain a “serious injury” as h result of the subject 
,iicicient (we Pommetls v Perez, supra; Caddy v Eyler, supra; Knox v Lenniltan, 165 AD3d 615, 884 
Y ?  S2d 1 i i  [2OC19]; Albano v Onolfo, 36 AD3d 728, 830 NYS2d 205 [2007]; Girhtdo vMandunici, 24 
\ i 1 :d 3 19. 805 NYS2d 124 [2005]). Defendants’ orthopedist, Dr. Spataro, tested the ranges of motion 

~ I I  piaintii’f s cevical and tliorxolumbar spines using a goniometer and set 
mcmirenicnts, as well as compared plaintiffs ranges of motion to the 
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G d k .  f 4  AU3d 9138, 877 NYS2d 129 [2009]; S t a - v  Yslzun, 59 AD3d 614, 874 dYS2d 180 [2009]). 
] ) I  \pataro‘s repcrt states that an examination of plaintiff reveals that she has full’ranges of motion in 
i1c1 ~ e r \  ical m d  thoracolumbar spines. The report states that an examination of plbintiff s left elbow and 
hnec.; rcvealed that she has full ranges of motion, and that there is no swelling, tenderness, deformity, or 
ins~~t i l i tv  in thost: areas. It states that plaintiffs motor functions in her extremitiks are 5/5 ,  and that 
thetc 1s no atrophy or change in her muscle tone or muscle size. The report also states that straight leg 
icstirig 111 both of plaintiffs lower extremities was negative. The report 
orthopedically disabled, that she does not require any additional 
iapahlc of  performing her activities of daily living, and that her 

that plaintiff is not 
cal therapy, that she is 

pcrntanenc 

1 Lir-thermclre, plaintiff testified at an examination before trial that at the t ide  of the accident she 
~ A ~ I \  travclrng novh, in the left lane, on Commack Road and that she first observe defendants’ vehicle 

I rnw she ohserveti defendants’ vehicle it was changing lanes from the right lane idto the left lane, 
iiirectl! in Cront ofher, without signaling. She testified that she blew her horn whkn she noticed that 
ck:cndants” vehicle was entering her lane, but that defendant James Moran continped to enter the lane, 
.mi struck her vehicle. She teslified that the right passenger side of her vehicle whs struck by the trailer 
~ h a i  was attached to defendants’ vehicle. She testified that as a result of the collisi n her left elbow 
,truck the driver‘; side door, hcr knees struck the dashboard, and her seatbelt tigh P ened across her 
xIl ,dmnc Plaintiff testified tliat later in the evening she sought medical treatmeqt, because of the pain 
t l u i  she was experiencing in her lower back, collarbone, head, legs, and knees. Pllaintiff testified that 
I i ~ i c ~  arriving at (bod Samaritam Hospital she lost consciousness, but that she was1 treated and released 
ilic w ~ i c  dab P aintiff testified that she missed several days from work following the accident. She 
tesll fiecl tlial she iext sought treatment several days after the accident from her pr mary care physician, 
I)? C‘ar\w. who wferred her to a neurologist and an orthopedist. She testified tha I ,both the neurologist 
;rnct orthopedist referred her to physical therapy, which she received for several mbnths. She testified 
t h a t  shc u a s  then referred to a physical therapist that specializes in “muscle” work, and that she 
conliniics f o  rece ve this type olf physical therapy intermittently. Plaintiff testified that it has been over a 
\ e x  sincc she lact time received any medical treatment for the injuries she allegedly sustained in the 
.;irt,(ect accident. Plaintiff testified that her collarbone occasionally hurts her, especially if she has been 
Liolng ‘1 lot o f  lifting in the day Plaintiff further testified that she can no longer p rticipate in her Ninji I1 

,ir~iount o f  hiking and walking that she does, because she begins to experience paih in her lower back, 

A h ~ n  r t  w Itched from the left lane into the right lane on Commack Road. Plainti 1 f testified that the next 

Zlartial Arts class, which she used to attend two to three times per week, and that 1 she has to limit the 

h11ecs. and legs. ~ 

I‘Iiel-efbrt , the burden shifted to plaintiff to come forward with competent admissible medical 
idencc hased on objective findings, sufficient to raise a triable issue of fact that she sustained a “serious 

1nILir-y‘- (sw Ca&$ v Eyler, supra; Luckey v Bauch, I7 AD3d 4 I I ,  792 NYS2d 624 [2005];McLoyrd v 
l’mr!vpackw. 178 AD2d 577 NYS2d 272 [ 19911). A plaintiff must demonstrate altotal loss of use of a 
hod\ organ. member, function or system to recover under the “permanent loss of u$e” categorydee Oberly 
1 5  Rmgs .1rtibulniice Inc., 96 NY2d 295, 727 NYS2d 378 [2001]). “Whether a limitation of use or 
tirnctioii I <  ‘significant’ or ‘consequential’ * * * relates to medical significance and involves a comparative 
tlctcrininatioii of the degree or qualitative nature of an injury based on the normal f c nction, purpose and 
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:Y.C I the imd) part” (Dufel v Green, supra at 798; see Toure v Avis Rent A Car s., supra). Therefore, 
G I -  ,,!del Fo: a plaititiff to prove the extent or degree of physical limitation under 
ioiiqucniial limitation of use of a body organ or member” or the “significant limitation of use of a body 
tunction or system” category, a ]plaintiff must present either objective medical evidknce of the extent, 
percentage o r  deg -ee of the limi1,ation or loss of range of motion and its duration fjeQ Magid u Lincoln 
S v m .  Torp.. 60 AD3d 1008, 8’77 NYS2d 127 [2009]; Larufla u YuiMing Lau, 3!2 AD3d 996, 821 
ylJ-\2d 642 [ ?OOf,]; Cerisier v l”hibiu, 29 AD3d 507, 81 5 NYS2d 140 [2006]; Mejers v Bobower Yeshiva 
Rnei Zion. 20 AD3d 456, 797 NYS2d 773 [2005]). The plaintiff must also presend medical proof 
c‘t~iitCtnporaneous with the accident showing the initial restrictions in movement or kn explanation for its 
\>inis ion (\e@ Bell v Rameau, 29 AD3d 839, 814 NYS2d 534 [2006]; Suk Ching Y u n g  v Rojas, 18 
2l);d 863, 796 NYS2d 661 [2005]; Ifrach v Neiman, 306 AD2d 380, 760 NYS2d 866 [2003]), as well as 
+:ezttirc inedical findings of restricted movement based on a recent examination (ske Larufla u YuiMing 

L n r r  s u p ; :  Murray v Harifora’, 23 AD3d 629, 804 NYS2d 416 [2005], lv 
?\ \,2d 7.18 [2OOO];  Batista v Olivo, 17 AD3d 494, 795 NYS2d 54 [2005]; 

{ ,3000j. Dr4fel v Green, supra). A minor, mild or slight limitation of use is consideked insignificant within 
the rneaning of the statute (see A’icari v Elliott, 57 NY2d 230, 455 NYS2d 570 [19&2]). Moreover,a 
plainti fl‘ alleging injury within the “limitation of use” categories who ceases treatAent after the accident 
must provide a reasonable explanation for having done so (Pommells v Perez, 4 rs Y3d 566, 574, 797 
t I’C2d 380 [ 20051; see Ferebce v Sheika, 58 AD3d 675, 873 NYS2d 93 [2009]; Besso v DeMaggio, 56 
\i)!d 596, 868 NYS2d 681 [2008]). 

in upposi lion to defendants’ showing, plaintiffs failed to meet their burdeh (see Pest v Agnew, 68 
4 : ) k i  10.51, 890NYS2d357 [2009]; Colvin vMai/Ze, 127AD2d926, 511 NYSid982 [1987]; lv 
c ic i r l ld  h0 NY2d 6 1 1 ; 5 I7 NYS2d 1026 [ 19871; see generally Zuckerman v City iof New York, supra). 
I’1;iinti ffs have not submitted any evidence to establish that the injuries Charmaink Seifts allegedly 
\iistained resulted in a significant limitation of her lumbar or cervical regions. T e term “significant” 
lrrnrtatmi miis1 I-e construed as more than a minor limitation of use (see Licari u Elliott, supra; Lescken 
I *  h’ollaritc.. 144 ,\D2d 122, 534 NYS2d 233 [19881; Gootz v Kelly, 140 AD2d 874, 528 NYS2d 446 
[ i W81) J lere. plaintiff primarily relies upon the affidavit of Dr. Aradhya, who tr k ated her from May 27, 
.’003 {inti: Septeinber 14, 2005. Dr. Arahya opines that plaintiff suffers from cervicalgia, left sciatic 
iicuropath!~ and left clavicular pain, and a permanent neurological injury in her lurqbar spine, which is 
a1 ft*cting hcr l e f t  lower extremities. Dr. Aradhya’s report states that plaintiffs ce ical range of motion has 
ixwi rcduced by 20% as compared to the normal range of motion, and that plaintif r is unable to perform her 
t r i w t i a i  arts because the “numbiTess in her leg is causing weakness in the lower extremities, [and resulting] 
11- !ti inability to carry her body weight.” Dr. Aradhya’s report opines that plaintiff has sustained a 
p:rlnaiicnt injury that is preventing her from performing “some[,] if not all of her daily activities[,] which is 
i .tu\ing her significant neurological problems. Dr. Aradhya concludes that “if plaiktiff does not receive the 
~ii~propriate care, she will develop a sense of arthritic changes in her lumbar and cehical spine[,] which will 

‘1: r:m1 t iirt hcr ti eatment and surgical intervention in the future.” 

I > r  Arad iya’s report, however, isinsufficient to defeat defendants’ motion for summary 
iiiiictneni ( \ cc  Stevens v Sampson, - AD3d -, 2010 NY Slip Op 3105 [2d Dept 20101; Colvin v 
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t fa i l l r .  1 2.7 AD2d 926, 5 I 1 NY S2d 982 [ 19871; Iv denied 69 NY2d 6 1 1 ; 5 17 NY$2d 1026 [ 19871). 
!J hlre 1)r. 4radhya’s report states that plaintiff has pain and restricted ranges of motion in her cervical 
.~rd lumbar spines Dr. Aradhya’s report inexplicably fails to set forth any range of hotion findings or the 
oh lec t l \  e tests that were performed to support her conclusion that plaintiff sustained a “serious injury” @e 
Sierra 1 1  Goiizalez First Limo, _ _  AD3d -, 895 NYS2d 863 [20 101; Taylor v Fhkherty, 65 AD3d 1328, 
88- ‘c‘liS2d 144 [:!009];Zavala v DeSantis, 1 AD3d 354,766 NYS2d 598 [2003];)BIack v Robinson, 

\ i X d  318, 7-59 NYS2d 74 I [2003]). Significantly, no proof has been offered by plaintiff to 
cst,thlish that her dleged ailmeiit goes beyond temporary discomfort or is not relidved by an aspirin. The 
-.uPycctr\ e complaints of pain and impaired joint function expressed by plaintiff during her deposition 
inci i n  I Ir.  Aradhj a’s report are insufficient to raise a triable issue of fact (see SheLr v Koubek, 70 NY2d 

l j ’23  .i; 18 Nl‘S2d 788 [1987]; Renalozn v Chavez, supra; Rudns v Petschauer, 10 AD3d 357,781 

\ i  t”ii :8?, hO8 h’YS2d 681 [1094]). Consequently, Dr. Aradhya’s assertion that plaintiff has sustained 
A \tgnificnnt limitation to her ccrvical and lumbar regions is speculative and fails to adequately address 
ctctendants. expel t’s report that plaintiff has full ranges of motion in her cervical and lumbar regions (see 
Warrache 1’ Akron Taxi Corp., 50 AD3d 973, 856 NYS2d 239 [2008]; Giraldo vllnandanici, 24 AD3d 
4 i k )  805 NJ’S2d 124 [2005]; C&ty vMaciVamara, 300 AD2d 624, 751 NYS2d 790 [2002]). The 
;CV riiiiiiing submisions of plaintiff were without probative value in opposing the rhotion, because they 
\ L e n *  either unsworn, unaffirmed, or uncertified (see Vidor v Davila, supra; Fefixlv New York City Tr. 
4ir t lr . .  12 AD3d 527, 819 NYS2d 835 [2006]; Yakubov v CG Trans Corp., 30 Ab3d 509,817 NYS2d 
? ?  /70001) 

21 1 2 d  120 [2004]; Ma/zoney ~Zer i l lo ,  6 AD3d 403, 774 NYS2d 378 [2004]; B 1 rrett v Howland, 202 

f . in ; i l l~ .  tlie fact that plaintiff is unable to perform a few enumerated tasks for a lengthy period 
:i, i i h o u t  pain doe:; not constitute a curtailment from performing substantially all o her usual activities to 
{ I  great extent (sez Licari v Elliott, supra; Crane v Richard, 180 AD2d 706, 579 NYS2d 736 [1992]). 
2. ,t result, plain iff, who testijied at her deposition that she missed “several days” from work due to her 
iiiiiiries. failed to raise a triable: issue as to whether she was substantially curtailed from all of her usual 
.~ r i t J  customaq~ activities for 90 of the first 180 days following the accident (see Rtnnell v Horan, 225 
\1)7d 930. 639 NYS2d 171 [1996]; Bafshan v Bouck, 206 AD2d 747,614 NYSkd 487 [1994]; Kimbafl 

5 ’  Knker. 7 3  AD2d 925, 571 NYS2d [1991]). Accordingly, defendants’ motion for summary judgment 
:i 21 antctl 

f 

X FINAL DISPOSITION N O N - F I N M I S P O S I T I ~ N  
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