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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

In the Matter of the Application of 
MORDECHAI JUNOREIS, 

----.-HI----.--- - -II--- -------X 

Petitioner, Index No. 400484/10 

PctStioner Mordcchai Jungreia, proceeding p ~ p  a brings this spucial proceeding 

pursuant to Article 78 of the C.P.L.R, seaking to revers8 the determination of the New York City 

Housing Authority (LCNYCHA” or thc“Authority‘~, datedNovembar 17,2009, finding petitioner and 

his Wife, FrJmie Jungreis, ineligible for a rent subsidy under Section 8 of the U d t d  Stata Housing 

Act of 1937 (42 U.S.C. 8 14370, commonly r e f 4  to as a “Section 8” subsidy. A f k  an informal 

hearing on September 14,2009, Hearing Officur Edward Robinson determind that petitioner and 

Ma wife are ineligible for a Section 8 subsidy h u a a  they did not preeent sufflciant objective 

evidence to provc that they did not misrepresent their address. Based on the fowohg, the petition 

is p k d  to the extent of remanding this matter back to the Authority. 

On or about Januaxy 2 1,2004, Mrs. Jungrels applied for Saction 8 housing assistunce 

on behalf of herself and her husband. On the application, she liated thuir “home address” as a 

“shelter” at 158 H o o p  Street In Brooklyn, and that they had lived there since November 2003. A 

sacorid “homu address," dascribud aa a “synagogue” at 1 18 La4 Avenue in Brooklyn, was added to 
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the application at some point. A third address, idsndfied a~ a mailing addreas and describad as “Beth 

Shlomo”at 199 Ltt Avenue, PMB 402 in Brooklyn, WELB ala0 added to the application at some point. 

It is unc1w.r at what point during the application p r m  them two other addresses were addcd to the 

application. Their son, Moshe, ww addcd to the application after he waa born In January 2005. The 

application indicates that petitionom were not paying any rent for their living apace. They described 

the space where they lived as having a toilet and windows, but no bathroom and no central heat. Thc 

application ststts, “We have MI mklng, bathing, privatu facilities & No Privacy. We don’t have 

a chest or closet for clothing & shoes.” Mrs. Jugreis was the only person in the household liated 

on thu application as employed; she wlls working as a homecam nurse for $130 per weak, 

At some point during the application process, petitioner had also submitted letterti to 

the application office from representatives of the synagogue. The letters, dated January 21,2003 

from Moses Mandel, “Sec.”, and March 19,2007 from a d e l  B i d ,  Vice Preaidcmt, arc both on 

lettarhad Btating Tong. bhilath Beth Shlorno, 1 18 Lee Avenue, Brooklyn N.Y. 1 121 1 .” Both 

lettcrs state that patitioner and his wife (and in thc later latter, their son) reside rent h e  at the 

congregation located at 118 Lee Avenue. A third lettar submitted to the applications of!fice, dated 

December 1,2007, is fiom Robert Lafkowits at Kollel Match EMm, at 5610 13th Avenw in 

Brooklyn. The latter atam that petitioner d d e s  at 1 18 Lcc Avenue in Brooklyn and i B  a “fUl time 

student in our school.” 

The Section 8 Eligibility lntcrvitw Racord (“Interview Record”) indicates that 

petitioner and his wife ware intcrvidwad on March 23,2007. The Intwiaw Record indicates that 
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the petitionor and his wife reported thuh address as 118 Lee Avenue in Brooklyn. The applicants 

submitted a marriage curtificatu indicating that they were married on November 26,2003. They 

reported that they resided in a shelter in a synagogue. They did not have any lceaa to submit and they 

paid no rent. The Interview Record shows that they were applying for a “Code 2” priority. The 

htwicw Record lists five possible categoria of priority determinations, described as codes 0,1, 

2, 5, and 9. Applicants designed code 0 or 1 are the most nccdy applicants with the highest 

preference for housing assistance, and applicants designated code 9 am entitled to no prcfmnce. 

Coda 2 is a priority determination in the middle, including applicants who rn living in shaltmi or 

on the streets, living in substandard housing, mobility impaired and living in inaccessible housing, 

living in overcrowded housing, involuntarily displaced, or with a significant rent hardship. 

Mer petitioner’s intodew, NYCHA sought to veri@ petitioner’s application. Basad 

on the data of the letter from Mom Mandol, NYCHA Bought to varifL that the family had btcn 

miding at a synagogue since at leas# January 2003, wen though the application WBJ not made until 

January 2004 and petitioner had reported living at the synagogue only since November 2003. 

NYCHA’a March of the relevant public banoflts records revdad that petitioner received food 

stamps fkom March 2003 through February 2004 on his parents’ budget at his parents’ a d d s ,  1527 

39th Strcet in Brooklyn, and that Mrs. Jungreis had an active Medicaid c a ~  h m  May 2003 through 

July 2004 at the address of 190 Wilson Street in Brooklyn. NYCHA also obtained a “Notkc of 

Property Value’’ report that iduntified 118 Lee Avenue, the addraaa given for the synagogue, as a 

“non-midentid unit“ but not as a h o w  of worship. B d  on the= ~ccorda, NYCHA concluded 

that petitioner mimprwtnted his residence in order to inmase his eligibility priority. NYCHA 
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informed petitioner by letter dated Hovembw 17,2008, that he and hi8 family did not meet the 

standards for admiasion to S d o n  8 howin8 due to m.isreprcsentat.ion. The letter set forth that 

NYCHA'a investigation ruvaalcd several other addrcsaas for the family besides the 158 Hoopcr 

Street address in Brooklyn, including 1527 39th Street and 190 Wilson Street in Brooklyn. 

Pctitioncr was informed that he was ineligible for Section 8 housing until Novernk 17,201 I I The 

letter also informed pctitioner of his right to quest  an i n f o d  hearing. 

On or about Janua~y 5,2009, petitioner submitted a request for an informal hearing, 

together with a letter from Mrs. Juugmls. The letter atatcs that she had lived at her grandmother's 

h o w  and petitioner had lived at his mother's how until thay got married on November 26,2003. 

After they were married, they then began living togethar at the congregation Kchilath Beth Shlomo, 

because they had no place to live together in her grandmother's house or his mother's house. 

Petitioner appeared, with counsal, for his informal hearing on September 14,2009. 

The Authority maintained that petitioner had misrcpresenttd his address, because while petitioner 

claimed, at the time of the application In January 2004, that he and his family were residing at 158 

Hooper Street in Brooklyn, NYCHA's investigation xevtalcd several other addrasaa for them, 

including 118 Lee Avenue, 1527 39th Street, 190 Wilson Strcut, and 199 Lee Avenue PMB ## 402 

(all in Brooklyn). Petitioner maintained that he and his family' had lived at 11 8 Ltc Avenue in 

Brooklyn aince he and his wife m m i d  inNovember 2003. He stated that his mailin8 ad& is 199 

I At this point in the process, petitioner and his wife had two children, thuir son Mosha (age 
4 years) and a daughter Brucha (age 10 months). 
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Lcc Avenue PMB # 402 in Brooklyn. Petitioner submitted a Department of Buildings Certificate 

of Occupancy for the building ptmrisea at 1 58 Hoopar Street h Brooklyn i d  a copy of a New York 

City Buildings Property Profile Overview that Indicates that 1 18 Lm Avenue and 158 H o o p  Strect 

arc the same addrcaa. Petitionar’s wife stated that her mailing addrew in 199 Lco Avenue PMB # 

402 in Brooklyn, and that she receives her important mail at this address. She submitted (1) an 

undated letter h m  Lea Avenue Shipping & Communications setting forth that the congregation has 

a mailbox at their location, 199 LEU Avenue PMB # 402; (2) a copy of a State of New York 

Department of Taxation and Finance Income Tax Return check addressed to Mordechai and Frimie 

Jungreis at 199 Lea Avenue 40UShlomo in Brooklyn, dated April 1, 2004; (3) a notarized 

“CertIfIcate of Incorporation of Kehilath Bcth Shlomo” dated June 30,1987, indicating that Kehilath 

Beth Shlomo at 51 Ross Street in Brooklyn is a H o w  of Worship aa defined by Article X of the 

Religious Corporations Law; (4) a notarizud document indicating that the dad  for the above facility 

was transferred to 1 18 Lee Avenue on or about December 3,1991; and (5) II letter dated July 18, 

1993, from theNew York City Department of Environmental Protection addressed to Kehilath BaLh 

Shlomo at 1 18 Lea Avenue in Brooklyn. 

Mrs. Jungrcia stated that she did receive Medicaid at her grandmother’s address, 190 

Wilson Strcct in Brooklyn, until July 2004. MIS. Jungriw did not submit any vcrificatlon fhm New 

York City’s Human Rcaources Admidstration (“HRA”) indicating that HRA knew that Mrs. 

Jungriaa w89 miding at the congregation ad- by January 2004. She stated that she attempted 

to chanw her address for Medicaid purpwm in Decamber 2003 or January 2004, but HRA did not 

changa her a d b ,  rather, it only changed her maiden surname to her d c d  surname. Petitionor 
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stated that hc did m i v e  food atamps on his pamnta’ HRA budget until February 2004 (three months 

afkr he was married and had moved out). Mr. Jugreis submitted no verification that HRA was 

awnre that ha was living at the congregation by January 2004 when he applied for Section 8 housing. 

In a determination dated November 17,2009, thc Hearing Ofllcer who prcaidd over 

the informal hearing found that the Authority made an appropriate determination basad on Federal 

Housing Regulations. Petitioner’s family’s caw waa msde ineligible because the Authority’s 

investigation detennjncd that he and his wife submitted documantation that minreprascnted their 

eliglbility preference for admission to Section 8 housing, The Hearing Ofncor found that they did 

not submit sufficient objective documontation to contradict the Authority’s f€ncbgs, and d m d  

the Authority’s original determination of ineligibility for Section 8 mistance. This petition to 

challenge the Authority’a detcrmInadon followed 

Petitioner maintains that the Authority’a determination to find him inoligiblc for 

Section 8 housing basal on his and Ma wife’s failure to submit documentation from HRA regarding 

their raspcctive efforts to change their addmu for Medicaid benefits WBS arbitrary and capricious. 

He contends that this documentation is unavailable and impossible to obtain. He ala0 maintains that 

the other reasons for the initial denial of their Section 8 application were refuted at the informal 

hearing. Together with the petition, petitioner rmbmita three new letters that were not submitted at 

the informal hearing and were not part of the underlying record, that support petitioner’s claim that 

they have resided at 118 Im Avenue aha November 2003; however, these letters may not bt 

consided in the court’s review of this application becaw judicial review of an agency’s 
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determination is limited to the administrative record. &zo v. New Ypl;kstatp niv. of 

6 N.Y.3d 104,110 (2005). 

The Authority, in answering the petition, maintains that the Authority’s determination 

was rational, and not arbitrary and capricious. NYCHA contends that it is “implausible” that 

petitioner and his family have been residing at a synagogua since 2003, and contends that it is “more 

likely” that petitioner misreprcscntud his addrcss in ordcr to obtain a higher priority status code of 

2. The Authority asks the court to reject petitioner’s claim that he has lived at a synagogue since 

2003 bacausa it is incredible and not supported by the rccord. NYCHA’s position Is that pddoner 

was unable to submit HRA documentation about his and his wife’s change of addrcaa becaw such 

documentation dots not exist; that the HR4 documentary avidcnw revealed that they rtceivcd 

benefits at a location other than their claimed addrcss at the synagogue; and that the synagogue 

provided false information in its January 2003 letter in which it was stated that petitioner and his 

wife lived at the synagogue. 

In reply, pctitioner submita a new, notarized letter from Mows Mandcl, the synagogue 

representative who wrote the “January 2003” letter stating that petitioner and his wife reside at the 

synagogue. Mr. Mandel StatCJ that the Jungreiaw movcd to the congregation onNovernbtr26,2003, 

and that he wrote this letter on January 21,2004, but ha mistakenly dated the letter with the ‘year 

2003 as appose [sic] to year 2004 which is a common emr in the beginning of the year.” 

Petitioner’s affidavit also attempu to clarif) certain issrrcs. With rasptct to the HRA records 

conflicts, petitioner replies that he and his wife testified that they made applications carly on to 
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change their respective addrtsscs with H I U  after they married, but that it took months for HRA to 

effect the changes. As to the Authority’s argument that petitioner’s claim that thoy have livcd in a 

synagogue without a shower or bath since 2003 is ‘‘implausible,” petitioner replica that it is 

preferable to stay in a shelter, rather than in ovumowded conditions with paranta or grandparent, 

even without certain amenitlea in the shelter. 

In an Article 78 proceeding, the court’s review of an administrative action is limited 

to a determination of whether that administrative decision was made in violation of lawful 

proccdurts, whether it is arbitrary or capricioua, or whethar It w89 afkcted by an emr of law. 

Pall v. R- 34 N.Y.2d 222’23 1 (1974). “Thu arbitrary or capriciow ttst chiefly ‘relates 

to whathar a particular action should have bum taken or is justified * * * and whether the 

administrative action is without foundation in fact.” lQ, (citation omitted). A detarmination is 

considered “arbitrary” when it is made ‘Whout sound basis in muon and is generally taken without 

regard to the facts.” Ip, The administrative determination must be supported by some credible 

evidence. Ins 

293 A.D.2d 281 (1st Dcp‘t 2002), 1y, denied 98 N.Y.2d 614 (2002). The court 

“may not. . . choose between conflicting proof or substitute its asmwrnunt of the evidence or 

witness credibility for that of the administrative fact finder.” re Porter v. New Y- 

Authoritv. 42 A.D.3d 3 14 (1 st Dcp’t 2007). 

v. N Y C U  18 Misc. 3d 1102(A) (N.Y. Sup. Ct. 2007); 

NYCHA’s rules regarding Section 8 applications am established fkom federal 

lagislation and h m  ragulationa issued by the United States Department of Housing and Urban 
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Devclopmcnt. Applicants must provide proof of hiit current midance. According to the exhibit 

attached to NYCHA’s papen, applicants who provide conflicting accounts of their previorur or 

current residence arc ineligible for two years from the datc they are declared ineligible, and 

applicants who mimpremt their currunt or previous rasidunce art ineligible for three ysars from 

the date they are declared Ineligible. 

The Hearing Oficefs determination sutaincd the Authority’s original determination 

of ineligibility for Section 8 assistance. Howuvur, that original determination was bascd on the 

Authority’s finding that petitioner and his WIfo never resided at 158 Hooper Street (the address on 

petitioner’s January 2004 application), and the Authority’s finding that 118 Lcc Avenue WBB not a 

house of worship. Both of these findings were resolved by documentary evidence providtd by 

petitioner at the informal huaring, ahowing that 158 Hoopcr Struet and 118 Lee Avenue are two 

alternate addresses for the same physical location, and that situated at that physical location b the 

congregation Kehilath Beth Shlomo. Thus, the Hearing OMcer*s finding that petitioner and his Wife 

did not submit sufficient objective documentation to contradict the original determination is without 

regard to the facts. It was arbitrary and capricious to Sustajn the Authority’s original determination 

when the basis for that original determination w ~ u l  d d a n t l y  resolved by documentary evidence 

at thc informal hearing. It was also arbitrary and capricious to sustain the original punishment of 

thrce years’ ineligibility bas4 on a finding of dsraprascntation, opgoaod to considering the Iusascr 

punishment of two y m ’  ineligibility fbr presenting conflicting accounts of the applicants’ 

maidunw, bemuse the finding of miarcpmentation and corrcaponding pnalty was based on the 

Authority’s inability to verify 158 Hoopar Strtat as the applicants’ residence. Thc lcascr punishment 

was never explored. 
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Accordingly, it is hereby 

ADJUDOED that the petition is granted to the extent that the determination of the 

Hearing Officer, dated November 17,2009, to sustain h e  original determination of ineligibility for 

Section 8 assistance based on petitioner's misrepresentation of his current address is vacated; and 

it is further 

ORDERED that this matter is remanded to respondent for a new hearing consistent 

with this decision, order, and judgment, including consideration of a penalty other than three years' 

ineligibility. 

This constitutes the decision, order, and judgment of the court. 

Dated: May 13,2010 

JOAN B. I@S, J.S.C. 
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