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Petitioner, 
For A Judgment Pursuant to kticle 78 
Of the Civil Practice Laws and Rules 

- against - obl 

Index No. 402817108 

Respondents. -,- 

In this Article 78 proceeding, petitioner, John Covington, appearing pro se, seeks to 

compel respondents to comply with New York’s Freedom of Information Law (“FOIL”), Public 

Officers Law Article 6 .  Respondents Sgt. James Russo and P.O. Jonathan David, who are 

Rccord Access Officers with the New York City Police Department, oppose the petition and 

cross move to dismiss for failure to obtain personal jurisdiction over them and EIS moot in that all 

responsive records have been previously located pursuant to a diligent search. For the reasons 

sated below, the petition is denied and dismissed as moot. 

Petitioner is an inmate at a state correctional facility. The FOIL request at issue seeks 

records relating to his arrest on January 27,1998 for two separhte incidents of armed robbery, 

one occurring on January 17,1998 and the second occurring on January 27,1998. The crimes 

occurred in the Woodhaven neighborhood of Queens. Specifically, by letter dated December 9, 

2008, petitioner requested with respect to the January 17, 1998 incident the “memo books, notes 
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of S g t .  Stack, Det. Pellechia, P.O. Oraffeo, P.O. Pena ...[ and] copies of the Police, Detectives, and 

other law enforcement interviews ... regarding complainants Chris Mohan, Danny Sang, and the 

witnesses Anthony Raya and Quinones Jackson .” With respect to the January 27, 1998 incident, 

petitioner requested ‘‘ a copy of the detectives and police officers memo books and notes (which 

can be the entire memo book and notes or portions that concern a crime that took place on 

1/27/98 at 1:30 pm at 95-42 Queen Blvd., Queens, NY.” He also requested “memo books and 

notes of Lt. Nivins, P.O. McCaffrey, Detective Harold Massey” and the interview of Solomon 

Appiah. 

By letter dated April 24,2009, the NYPD’s FOIL unit denied petitioner’s request as 

duplicative of his prior FOIL requests. By letter dated April 29,2009, petitioner appealed the 

denial of his FOIL request to the Records Access Officer. By letter dated June 26,2009, the 

appeal was denied on the ground that the request were duplicative of three previous requests in 

which he sought Article 78 relief, and obtained certain documents. 

On October 23,2009, petitioner commenced this proceeding challenging the denial of his 

FOIL request and respondents cross moved to dismiss the petition, arguing that petitioner failed 

to obtain personal jurisdiction over them and that the petition should be denied as moot. 

Petitioner opposes the cross motion arguing, 

certain records have not been supplied to him, and that he served respondents properly, although 

he admits that he did not serve the respondents individually but did serve their attorney as 

directed by the order to show cause. 

that although he made previous FOIL 

In considering this matter, the court notes that “[all1 goverrjinent records are .., 
presumptively open for public inspection and copying unless they fall within one of the 
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enumerated exemptions of Public Officers Law 5 87 (2).” Matte r of Gould v New York Citv 

Police Dept,, 89 N.Y.2d 267,274-275 (1996). Moreover, the exemptions under FOIL are to be 

“narrowly construed” and there are no blanket exemptions for particular categories of documents. 

Id, at 275. At the same time, however, “FOIL does not ‘require any entity to prepare any record 

not possessed or maintained by such entity.”’ C w o  v Capasscx, 209 AD2d 346 (1“ Dept 

1994)(quoting Public Officers Law 8 89(3); &, &, l?.ivette v D istrict & g m e v . a f m  

countu. 272 AD2d 648,649 (3d Dept 2000)(“an agency is under no obligation to furnish 

documents which is does not possess.”) &, Brown v New York Citv Polica: Den-, 264 

A132d 558 ,56  1-562 (l’* Dept 1999)(“an agency has no duty to create documents that are not in 

existence ... .”)(citations omitted); s, &g, Public Oficer’s Law 8 89(3)(providing that 

‘[nlothing in this Article shall be construed to require any entity to prepare any record not 

possessed or maintained by such entity”). 

Thus, an agency’s obligations under FOIL are met when it certifies that it is not in 

possession of requested records after a diligent search. &g Public Officers Law 0 89(3). The 

Court gf Appeals has held that the certification requirement is satisfied when the agency certifies 

in a letter that it has provided all responsive documents that could be located after a thorough and 

diligent search, and its counsel submits an affirmation indicating that such a search was 

conducted. See R&v v, New Yo& Citv Police Pen- 96 NY2d 873 (2001). Moreover, 

when a respondent produces records pursuant to FOIL $e petition is rendered moot. w o  v, 

38 AD3d 210 (1“ Dept 2007). 

In this case, the record reveals the petitioner has made three previous FOIL requests for 

the records sought in his latest request and that he has received documents in response to such 
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requests. For example, petitioner seeks statements from complainants Chil; tohan, Danny . 
Sang, and the witnesses Anthony Raya, Quinones Jackson, and Solomon Appiah, even though 

respondent attach exhibits of these records which were previously produced, and also memo 

books which have been previously produced. Moreover, the New York City Police Department 

has adequately certified that it has no other documents responsive to petitioner's request. &, 
w e y  v, New York C i iy  Police JleDmm, 96 NY2d at 874. gg &Q, 81 icea v. New Yo& 

Police D e p w  287 AD2d 286 (1st Dept. 2001). Accordingly, the petition must be 

denied a~ moot and the court need not reach whether petitioner was properly served with the 

initiating papers in this proceeding. 

In view of the above, it is 

ORDERED and ADJUDGED that the petition is de~ied and dismissed. 

DATED: May 

HOh. JOAN A. MADDEN 
J.S.C. 
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