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VANESSA SIMPSON, 

Plaintiff, 

-against- 

THE: CITY OF NEW YORK, CONSOLIDATED 
EDISON OF NEW Y O N ,  INC., and 
MANHATTAN BUSrNESS INTERIORS, 

Defendants. 
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Motion Date: 04/27/10 

Calendar No.: 114 

DECISION & ORDER 

Motion S e q .  No.: 002 

c3---------_______lr----------------------~---- 

' For defendant City: 
Andrew Lucas, Esq. 
Michael A. Cardom 

100 Church Street 
New York, NY 10007 

I 

BARBARA JAFFE, JSC: 

For plaintiff: 
Ian Asch, Esq. 
Greenberg & Stain, P.C. % 
275 Madison Avenue, Suite 1 
New York, NY 10016 

corporation Counsel 

21 242-6855 
212-68 1-2535 

By notice of motion dated March 11 , 2010, defendant City of New York (City) moves 

an order summarily dismissing the claims and cross-dahs against it. Plaintiff opposes the 

motion; co-defendants do not. For the reasons that follow, City's motion is denied. 

i 
On September 1,2004, plaintiff fell into an uneven and depressed area of the roadway 

adjacent to the curb in front of 300 West 125* Street in Manhattan. (Affirmation of Ian Asch, 

Esq., dated April 8,20 10 [Asch Aff.]). h e d i a t e l y  after her fall, her co-workers took 

for 

photographs of the area which appears to be a utility cut. (Affirmation of Andrew Lucas, Esq., 

--_, .- 
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dated March 1 1,201 0 [Lucas Aff.]; Asch Aff,). 

On November 15,2006, Sherry Johnson, principal administrative associate for the New 

York City Department of Transportation (DOT), testified at a deposition as to the results of a 

search by her department. (Lucas Aff., Exh. E). According to her, a search was conducted for 

applications for permits, permits, cut forms, complaintdrepair orders, contracts and milling and 

resurfacing records for the block where plaintiff fell. (Id. at 8). Seven permits and two repair 

orders were located. (Id,), One of the repair orders was for a pothole, as reported on January 21, 

2004 by the Highway Inspection Quality Assurance unit (HIQA) of the DOT, which also 

indicated that the pothole was repaired, or closed out, on January 23,2004. (Id at 9-10). 

On January 16,2009, Ian Camacho, DOT supervisor of highway repairs, testified at a 

deposition that the defect reflected in the record search was a pothole. fiucas Aff., Exh. H at 20). 

He explained that if the DOT receives a complaint, and a crew is sent to the location and finds 

that a trench has not been properly filled in, a report would classify it as a utility cut, for which 

contractors are generally responsible. (Id. at 28-29). Under that circumstance, the cut would be 

reported to mQA, which would then have the contractor repair it. (Id at 29-33). If’ WQA 

determines that the cut is more than two years old, it would be designated “out of guarantee,” and 

the DOT would be responsible for its repair. (Id. at 33-34). 

II. P W r n  P ! d  R A C K W O W  

On November 3,2004, plaintiff served a notice of claim on City, and on November 25, 

2005, served a summons and complaint. (Lucas Aff., Exhs. A, B). 

During Camacho9s deposition, plaintiffs counsel requested a deposition of someone from 

HIQA and of Tom Bachurek, Camacbo’s mea supervisor. (Id. at 37). In a written demand for 
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production of documents and information, dated February 18,2009, plaintiff agah requested a 

deposition of a HIQA representative and of Bachurek. (Asch Aff., Exh. A). 

CITY’S MOTION TO DISMISS 

8 9 ,  contentions 

City contends that it cannot be held liable for plaintiffs injuries absent prior written 

notice of the condition, and denies that it either caused or created the condition. (Lucas Aff). In 

support, it relies on the deposition testimony of Johnson and Cwacho, and the DOT records 

starch. (Id; Exhs. E, F, H). 

In response, plaintiff maintains that discovery from HIQA is necessary, as evidence may 

reveal. that HIQA had notice pursuant to New York City Administrative Code 6 7-201(c). (Asch 

M.). She relies on Brunf v Ciw of New York, 2 NY3d 3 19 (2Q04), and the deposition testimony 

of Johnson and Camacho that a utility cut would be reported to HIQA. (Lucas Aff., Exhs. E, H). 

Alleging that all of the evidence hereto produced does not indicate any inspection or 

notification by HIQA of the utility cut, defendant argues in reply that plaintiff has not shown that 

further discovery will lead to relevant information. (Affirmation in Reply of Andrew Lucas, Esq., 

dated Apr. 30,20 10). 

It is well-settled that “[tlhe proponent of a summary judgment motion must make a pima 

facie showing of entitlement to judgment aa a matter of law, tendering sufficient evidence to 

eliminate any material issues of fact fiom the case.” (Winegrad v New York Univ. Med. Ch: , 64 

NY2d 851,853 [1985]; Gilbert Frank Corp. v Federal Ins. Co., 70 NY2d 966 [1988]; 

Zuckerman v City of New York, 49 NY2d 557,562 [ 19801; D i e d  of Animals, Inc. v Associated 
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Fur Mfis, Inc., 46 NY2d 1065,1067 [ 19791). If this burden is not met, summary judgment must 

be denied, regardless of the sfiiciency of the opposition papers. (Winegrad, 64 NY2d 85 1,853). 

Accordingly, it is City’s burden here, as movant, to demonstrate its entitlement to judgment, and 

must negate, prima facie, an essential element of the plaintiffs cause of action. (Rosabella v 

Metra. Trans. Auth., 23 AD3d 365,366 [2d Dept 20051). If shown, the burden shifts to plaintiff. 

Pursuant to Administrative Code § 7-201 ‘‘no civil action shall be maintained against the 

city“ arising from a dangerous condition unless plaintiff can demonstrate that City had written 

notice of the dangerous condition. 

In Bruni, the Court of Appeals held that the “written acknowledgment” requirement may 

be satisfied by an internal document from an agency other than the DOT where it shows that the 

“responsible agency , . . had knowledge of the condition and the danger it presented.” (2 NY3d at 

326-327). 

As the evidence demonstrates that a written acknowledgment of a utility cut may derive 

from HIQA, and given plaintiff’s photograph showing a utility cut, documents in HQA’s 

possession may reflect knowledge of a defective condition and its responsibility to repair. 

Therefore, discovery is in order prior to a determination of City’s motion, albeit discovery 

limited to a HIQA records search and deposition testimony, which plaintiff previously requested. 

(CPLR 3212EfJ). - 
Accordingly, it is hereby 

ORDERED, that the motion for summary judgment is denied without prejudice; it is 

further 
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ORDERED, that City produce a representative from HIQA for deposition within 60 days 

of the date of this order; and it is further 

ORDERED, that the compliance conference scheduled for June 8,2010 is hereby 

designated the final conference. The parties must bring to that final conference a list of any and 

all outstanding discovery, or it will be deemed waived. 

This constitutes the decision and ordar of the court. 

DATED: May 20,2010 
New York, New York 

MAY 2 0 Hltl 

@BARA JAFFE 
J. 8. c. 
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