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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: ___HON. PAUL WOOTEN  PART.7Z
Jqstlc_o‘ ‘ |

SEVERINA FLLORENTINO and MARIA CABRERA, INDEX NO. 401111/2009

Plaintiffs, MOTION DATE

- against- : '
: : MOTION SEQ. NO. 003

NOKIT REALTY CORPORATION, ORWELL o ‘ ‘ ‘
MANAGEMENT and SPODE REALTY LLC, : MOTION CAL. NO.

Defendants.

The following papers, numbered 1 to 8, wore read on this motlon by plaintiff Severina Florentino

~ for summary judgment; motion by defendants Nokit Realty Corporation and Orwell Management

for summary Judgment; and motlon by third-party dofondant New York City Housing Authority to
dlsmlss the third-party complaint.

PAPERS NUMBERED

| Notice of Motion/ Order to Show Cause — Affidavits — Exﬁl’

| ‘,Answerlng Affldavits — Exhlbits (Memo)_ 45,6
. Raplying Affldavits (Reply Memo)
‘ ? F)
Cross-Motion: M Yes[ ] No %U/Vr), Yo

This is an action by plaintiff Severlna Florentlno “ plalntlﬁ?ﬁD’*lnjunction ordering her

-+ .Jandlord to accept a Section 8 rent subsldy voucher for her current two-bedroom rental o

_ apartment. Defendants Nokit Reélty Cdrporation and Orwell Management (collectively

“defendants”) are, respectively, the building’s owner and property manager.! Plaintiff alleges

| - that defendants’ refusal to accept her Section 8 benefits violates sections 8-107(5)(a)(1), 8-

107(5)(a)(2) and 8-107(5)(c)(1) of the Administrative Code. of the City of New York

(“Administrative Code” or “Local Law 10"), which prohibits 1andlords from discriminating against

“t@na‘nts‘based on their lawful source of incdme, Defendants have filed a third-party complaint

The action brought by co-plaintiff Maria Gabrera against defendant Spode Realty LLC has been

- severed by stipulation of the parties dated August 20, 2009,
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against New York City Housing Authority ‘(“NYCH‘A"), and NYCHA has not yet ah‘awe‘rad;“:: The |
Note of Issue has not been ﬁlad‘, | |

Presently before the Court are three motions, which will be construed as cross-motions.
First, plaintiff moves for summary judgment pursuant to CPLR 3212, declaring that defendants
violated Local Law 10 and Ordanng them to accept her Section 8 voucher for her current
apartment, and awarding compahsatory damages from the month in which the voucher was
issued through the month’bf its acceptance by defendants. Second, defendants move for

summary judgment, pursuant to CPLR 3212, dismissing the complaint for failure to establish a

Local Law 10 violation, or, alternatively, directing plaintiff to accept a studio apartment instead

of the two-bedroom, or directing NYCHA to (1) amend the Section 8 voucher and Housing

Assistance Payment Contract (“HAP") to accurately reflect the size of plaintiff's current

f

- apartment; (2) hold defendants harmless from liabllity for any mlvsrapfasantations they certify as

accurate in executing the Section 8 voucher and HAP; or (3) withdraw the Section 8 voucher

“and'HAP. Third, NYCHA moves to dismiss the third-party complaint, pursuant to 3211, for

fallu_re to state a cause of action.

BACKGROUND

In support of her motion, plaintiff submits, inter alia, her own affidavit, the Section 8

‘ VOUCher and the HAP. Defendants submit, inter alla, affidavits of Simon Haberman and Marco

Plchardo and letters between Legal Aid and defendants counsel. NYCHA submits, inter alia,

the affidavit of Gregory A. Kern, and a NYCHA policy memorandum. The relevant undisputed

facts are as follows.

Plaintiff is a sixty year-old single woman who resides in a two-bedroom rent-stabilized

‘ “a'p}artmant at 601 West 174th Street #5H. She has lived in the apartment for over 15 years,

and last renewed her lease on January 2, 2009. The building contains at least six residential

~units. Plaintiff's curreni monthly rent is $989.38, but she receives a Disability Rent Increase
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Exemption lowering her rent -fo $843.25.‘ Hér iny source of monthly income Is$78100 ih | o
Social Security Income and \Socig‘al Se‘curit\y"D_i‘gébility benéﬁts. | o

| According to plaintiff's afﬂ‘davit, shé currently. resides alone and does not rent ouf her
second bedroom. Members of her im‘madlate fahily have resided with her in the past, but they
have not lived in her apartment for‘several years. She has also occasionally had visitin‘é family.
members stay with her briefly aé guests. She‘denles subletting her apartment or‘recalving
rental income from anyohe‘stéyiﬁg“there. | | |

In March 2008, plaintiff applied for Section 8 assistance with the United States

Department of Housing and Ufban Development (“HUD?") to help meet her monthly rent

o obligations. On July 8, 2008, she received a Section 8 voucher, administered by NYCHA, for a

rent subsidy in the amount of $1,095.00. The face of the voucher indicated that her rent

subsidy corresponded to.a unit containing zero bedrooms.

On December 15, 2008, Simon Haberman, one of defendants’ principals, received a

letter from Legal Aid regarding plaintiff's Section 8 eligibility. Defendants advised Legal Ald that
. plaintiff's Section 8 voucher authorized benefits for a étudio apartment only, and that her current

- apartment was ineligible for the benefits provided by the voucher as It was a two-bedroom.

| Plaintiff commenced the present action on March 5, 2009, alleging that defendants

“improperly refused to apply her Section 8 voucher to her‘ current two-bedroom abartment, in
'violation of Local Law 10. She seeks an injunction ordeﬂng defendants to accebt the voucher

and to execute all necessary related documentation within 10 days, as well as an award of

‘c‘o‘r“npensatory damages.

Defendants deny discriminating against plaintiff and have offered her a studio apartment

" inthe same building, which they claim complies with the Section 8 voucher. Defendants also

) allege that the Section 8 voucher and HAP require them to certify certain items regarding

plaintiffs apartment, including the number of bedrooms and the identity of the occupants. They
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claim that they cannot truthfully. certify the apartment's size bec‘:‘ause“\it'“‘cqntaihs two bedrooms; .

not zero bedrooms. They also claim that the fvbucher rgquiras pcdupancyféolély “by bl_aintiffjand
her immediate family, énd they submit an affidant frdm thé building’s superintendent, ‘Marco
Pichardo, stating that \he observed unrelated roommates living there. ' Defendants additionally
claim that the HAP pro‘vides\for liability and monet‘ary pénalties in the event of an owner’s
breach of the contract, and that they cannot kndwingly certify a vbuchér and HAP containing
material misrepresentations. |

Defendants brought a third-party complaint against NYCHA on November 13, 2009,
alleging that the Section 8 voucher and HAP require them to misrepresent the number of

bedrooms in plaintiff's apartment and to conceal rental income she receives from roommates,

-and to thereby perpetuate a fraud upon NYCHA and HUD and expose themselves to possibla

penalties. They seek an injunction ordering NYCHA to elther withdraw the voucher on grounds
of alleged fraud regarding room size and number of occupants, or directing plaintiff to accept

the studio apartment.

NYCHA has submitted an affidavit from Gregory A. Kern, a NYCHA manager

- responsible for the Section 8 program, disputing defendant’s claims regarding the alleged

certification requirements. According to Kern, NYCHA policy and federal regulations allow

“pl\alntiff to use her Section 8 voucher for a two-bedroom apaﬁment with a rent of either $989.38
‘or $843.25. Kern also notes that the HAP does not require defendants to certify the size of
fplaintiff’s apartment or anything concerning her income. Although the HAP forbids plaintiff from
,‘permitting anyone else to live in the apartment without prior approval of NYCHA and the
| ‘<rlénd|ord, if defendants suspect that plaintiff is subletting the apartment or hiding income, they
| . \oéln‘report such concerns directly to NYCHA which will investigate and ‘ma_ke a determination

| ~ conceming plaintiff's continued eligibility for Section 8 assistance.
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~ DISCUSSION

Plaintiff moves for summary judgment declaring that deferidants violated Local Law 10 by * "

refusing to accept he,r‘Sectib\r;\‘ 8 voucher, and ordering defendants to accept her voucher for her
current two-bedroom apartment. She also requests an award of compensatory damages,
representing the difference between her mohthly‘rantalroinQations and what she would have
paid from the r‘nonth‘ in which the voucher was issued through the rhonth 'Qf its acceptance by
defendants.

Defendants, in turn, seek summary judgment dismissing the complaint for failure to

establish a Local Law 10 violation. Defendants claim that they refused to honor the voucher

because it required them to falsely and fraudulently certify that plaintiff occupies a studio

apartment, and to conceal income that she purportedly receives from subletting. They also
allege that they are exposed to potential liability and penalties for any misrepresentations in the
voucher and HAP. In the alternative, defendants request an order directing plaintiff to accept the

studio apartment, or ordering NYCHA to (1) amend the voucher and HAP to reflect a two-

* bedroom; (2) hold defendants harmless from liability for any misrepresentations they certify as

- accurate in executing the voucher and HAP; or (3) withdraw the voucher and HAP.

NYCHA moves to dismiss the third-party complaint for failure to state a cause of action,

‘ ‘;“\“oh the grounds that defendants failed to serve or plead sérvjcé of a statutorily-required notice of
“claim prior to commencing the third-party action, and, in any'event, that defendants’ claim that

;piéintiff cannot use her Section 8 voucher for her two-bedroom apartment lacks merit.

. A - Standards Of Review

Summary judgment is a drastic remedy that should be granted only if no triable issues of

+fact exist and the movant is entitled to judgment as a matter of law (see Alvarez v Prospect

o 'HO-Sp., 68 NY2d 320, 324 [1986]; Andre v Pomeroy, 35 NY2d 361, 364 [1974]). The party

moving for summary judgment must make a prima facie showing of entitlement to judgment as a
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matter of law, tendering suffi cuent ewdence In admlssible form demonstratlng the absence of “
material issues of fact (see Wlnegred v New York Univ. Med Ctr.. 64 NY2d 851, 853 [1985]
CPLR 3212 [b]). A fail\ure to make such a showing requires denial of the motion, regardlees of
the sufficiency of the oppoeing papers (see Smalls v AJl Indus., Inc., 10 NY3d 733, 7 35 [2008])).
Once a prima facie showing has b‘een‘ made, hoWever, “the burden shifts to the nonmoving party
to produce evidentiary proof in admiesibl‘e form sufficient to establish the existence of material |
issues of faét that require a trial fqrresolutibn" (Giuffrida v Citibank Corp., 100 NY2d 72, 81
[2003]; see also Zuckerman v City of New York, 49 NY2d 557, 562 [1986]; CPLR 3212 [b]).
When deciding a semmary judgment motion, the Court's role is solely to determine if any
triable issues exist, not to determlne the merits of any such issues (see Sillfnen v Twentieth
Century-Fox Film Corp., 3 NY2d 395, 404 [1957)). The Court views the evidence in the light
most favorable to the nonmoving party, and gives the n.o‘nmoving party the benefit ef all
reasonable inferences that can be drawn from the evidence (see Nagri v Stop & Shop, Inc., 65
NY2d 625, 626 [1985]). If there is any doubt as to the existence of a triable issue, summary
judgment should be denied (se‘e Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 231 [1978]).

On a motion to dismiss under CPLR 3211, the Court’e task is td determine whether the

‘ pleadings state a cause of action. The Court must “afford the pleadings a liberal constructlon

take the allegations of the complaint as true and prowde plelntlff the benefit of every posmble

‘ mference (EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 19 [2005); see also Gorelik v Mount

Sihei Hasp. Ctr., 19 AD3d 319, 319 [1st Dept 2005]). “The motion must be denied if from the

’ bleadings' four corners ‘factual allegations are discerned which taken together manifest any

| - cause of action cognizable at law™ (577 West 232nd Owners Corp. v Jennifser Realty Co., o8

NY2d 144, 152 [2002], quoting Polonetsky v Better Homes Depot, 97 NY2d 46, 54 [2001]).
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The Section 8 program was established by federal law (42 USC § 1437f) to providé ‘réﬁt‘
subsidies to lower income families “to enable them to obtain decent, safe and sanitary housing in

the private sector’ (Malek v Franco, 263 AD2d 427, 428 [1,‘st Dept 1999]; see also Féir v Finkel,

284 AD2d 126, 127 [1st Dept 2001]). Under Section 8, é participating tenant makes rental

: payments basad on ﬁnanc‘ial‘ability'and‘the ‘Ioca‘l housing aUthority, in this case NYCHA, issues

subsidy payments to the landlord to cover the balance. Once NYCHA issues a Section 8
voucher, the participating landlord and NYCHA enter into a contract known as a HAP, pursuant

to which NYCHA will pay a portion of the tenantis rent *(See Rosario v Diagonal Realty, LLC, 8

. NY3d 755, 760-61 [2007]; Tapié v Successful Mgmt. Corp., 2009 WL 2163585, *1 n 1 [Sup Ct

'NY Co 2009]).

On March 26, 2008, the New York City Council passed Local Law 10, an amendment to

\the Human Rights Law, designed to ban discrimination by landlords against tenants based on
their lawful source of income, including Section 8 vouchers (see Rakhman v Alco Realty I, L.P.,
’2010 WL 1458979 [Sup Ct NY Co 2010); Timkovsky v 56 Bennett, LLC, 23 Misc 3d 997, 1000

~ '[NY Co 2009]; Tapia, 2009 WL 2163595, *3; 667 East 1’87th St. L.L.C. v Walker, 2009 WL

1153284, *1 [Civ Ct NY City 2009)).

Pursuant to Local Law 10, it is an unlawful discrlmlnatory practlce fora landlord or

K manager to refuse to “sell, rent, lease, approve the sale, rental or Iease or othenmse dany to or
' “withhold from any person or group of persons such a housing accommodation or an interest

- .therein . . . because of any lawful source of lnqome'f (Administrative Code § 8-107 [5] [a] [1]).

Loca| Law 10 also makes it unlawful to discriminata against any person “because of any Iawfu‘l

‘ _sdurce of income of such person . . . in the terms; conditions, or privileges of the ... sale, rental
"1 or lease of any such housing accommodation or an interest therein” (id. at § 8-107 [5] [a] [2]). .In

~addition, real estate brokers may not refuse to lease housing accommodations “to any person“or
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. defendants from refusing to accept Section 8 benefits, and directing them to accept the plaintiffs

group of persons” based on “any lawful source of‘income" (id. at § 3;1.07 [5] [} [‘1‘1)7 The term,
“lawful source of income” is expressly defined to include income derivea ffom t\‘hewL‘me of Section
8 vouchers (id. at § 8—102 [25]).“ The courts ‘have consistently held that a landlord’s refusal to
accept a legitimate SéétIOn 8 voucher constitutes unlawful discrimination under Local Law 10
(see Timkovsky, 23 Misc 3d at 1..004 [Local Law 1‘0 is “violated when a landlord refuses to accépt
a Section 8 voucher’); 667 East }187th, 2009 WL 1153294, *1 [‘After March 26, 2008 . . . [a]
landlord of a building wifh six or more units, would ﬁot be able to decline payment by Section 8
voucher without running afoul of Local Law 10"]). |

Here, plaintiff has established a prima facie claim that defendants violated Local Law 10

by refusing to accept her Section 8 voucher for her current two-bedroom apartment (see Tapia,

2009 WL 2163595, *6 [granting summary judgment declaring that Local Law 10 prohibited the

~ Section 8 vouchers and to execute all documents necessary to effectuate acceptance within 10

days]; Timkovsky, 23 Misc 3d at 1004; 667 East 187th, 2009 WL 1153294, *2).

Defendants do not dispute that Local Law 10 bars discrimination against plaintiff based

- on her receipt of Section 8 benefits. Instead, their defense is that they refused to accept

pi‘alntiff's Section 8 voucher because to do so \\Noul‘d require them to make false certifications in

the voucher and HAP. They argue that plaintiff's voucher is for a studio apartment and that she

" currently resides in a two-bedroom, thus requiring them to execute documents fraudulently

* certifying the size of her apartment. This precise argument, however, was expressly rejected in

Jones v Park Front Apartments, LLC, Sup Ct, NY Co, April 27, 2009.\Smi_th‘, J., index No.

| 402878/2008.

The landlord in Jones, similar to here, refused to accept a Section 8 voucher from an

B .indigent 78 year-old disabled woman who had resided in her apartment for 16 years. The
landlord claimed that the voucher applied only to a studio apartment, and that it would be forced.

: t9 execute documents fraudulently certifying the apartment’s size since the plaintiff actually lived
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ina one-bedroom. In grantlng prelimlnary mjunctuva relief ordering the Iandlord to accept the R
Section 8 payments and to completa the HAP, the court ruled: .

“Equally disingenuous, is defandant landlord’s rejection of plaintiff's
voucher for fear that they will be somehow committing a fraud by
accepting a voucher issued for a studio apartment, knowing that at
present plaintiff occuples a one bedroom apartment. . . . [T]he only .
document the landlord is required to sign is the . . . [HAP] contract,
which merely requires the landlord to specify the particular unit for
which the Public Housing Authority and the landiord are bound. . . .
There is no requirement that the landlord verify the number of
bedrooms in the apartment rented by the tenant. The case relied
on by defendant landlord, Esther Keyes v 285 Hawthome Realty
LLC, Case No 10122173, in which the, New York State Division of
Human rights found that a landlord cannot. be compelled to sign
government documents which misstate important information (such
as the size of the apartment), and that the refusal by the landlord
to do so did not constitute discrimination is not applicable here as
there ig no proof in any admissible form presented by defendant
landlord that defendant was required to sign any document in the
instant case which would have constituted a fraud on its part. The
HAP contract . . . does not requires such information” (id. at 2-3)
(emphasis. added).

| Jones is equélly applicable to the present case (id.). Moreover, the federal fegulations indicate
that the voucher may be applied to plaintiff's two-bedroom (se0 24 CFR § 932.402 [d] [2] [*The
\f’ar‘ni|y may lease an otherwise acceptable dwelling unit with more bedrooms than the family unit .
| size”).
| Defendants also coﬁt‘end that accepting the voucher yvpuld require them to conceal rental
¥ |ricdfne that plaintiff purportedly receives from subletting her second bedroom to roommates.
. Even though there is a factual dispute regarding whether plalntlff sublets her apartment,
‘\"idefendants cannot refuse to accept the Section 8 voucher because they allege that she sublets
| : “\‘rto roommates. The undisputed evidence establishes that NYCHA, not the landlord, has the
‘authority to determine the applicability of a Section 8 voucher. |
Therefore, based on their assertions, defendants have failed to raise an issue of fact

‘sufﬁcient to defeat plaintiff's summary judgment motion, or to establish their own entitlement to

\ \judgment as a matter of law dismissing the complaint (see Kosoglyadov v 3130 Brighton
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- Saventh LLC, 54 AD3d 822, 824 [2d Dept 2008] Timkovsky, 23 Mlsc 3dat 1004)

' f

Plaintiff's motion for summary judgment is granted, as defendants refusal to accapt her

“ Section 8 voucher wolates Local Law 10 (see Tapia, 2009 WL 2163595, *6). Defendants are

directed to accept plamtlff’s Section 8 voucher for her current two-bedroom apartment, and to

execute all documents necessary to effectuate acceptance within 10 days. Plaintiff is also

- awarded compensatory damages in an amount to be determined by a Special Referee (see

Kosoglyadov, 54 AD3d at 824). Defendants’ cross-motion for summary judgment is denied:

C. NYCHA's Motion to Dismiss

NYCHA moves to dismiss the third-party complaint on the basis that defendants failed to

‘ gcombly with Public Housing Law § 157(1), because\th‘ey did not file a notice of claim prior to

commencing the third-party action or plead that they had done so. NYCHA also argues that the.

third-party complaint has no legal merit because, according to NYCHA policy and federal

regulations, plaintiff is entitled to use her Section 8 voucher for her current two-bedroom

~ apartment and cannot be forced to accept a studio, and the HAP does not require defendants to

’ make any representations about the size of plaintiffs apartment or her income.?

Pursuant to Public Housing Law § 157(1), in every action against a public housing

f "‘aUt’r‘)ori‘ty, other than a condemnafion proceeding, the complaint must allege that “at least thirty

‘days have elapsed since the demand, claimbr claims upon which such action . . . is founded

were presented to the authority for adjustmem and that it has neglected or refused to make an

‘ édjustment or payment thereof for thirty days after such preséntment." A failure to comply with
| - the notlce and pleading requirements of section 157(1) may result in dismissal of the complalnt
¥ ‘(see Kovachewch v New York City Hous. Auth., 295 'AD2d 255, 255 [1st Dept 2002); Leon v
\'N‘ew York City Hous. Auth, 214 AD2d 455, 455 [1st Dept 1995];, Reaves v City of New York, 177

- AD2d 437, 437 [1st Dept 1991]; Trio Bronx Inc. v Hernandez, 2009 WL 3612135 [Sup Ct NY Co |

The Court finds it unnecessary to address the remaining arguments raised by NYCHA.
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2009]).
Defendants do not dlspute that they failed to properly serve or plead servlce of a notloe o

of claim as required by seotlon 157(1) Rather defendants assert that they were not reqwred to

file a notice of claim becausethe statute only applles to tort or contract actions where monetary

damages are demanded ofa pubIIc authority. and thelr action requests NYCHA to construe its

own regulations under the Section 8 program Defendantsr also contend that NYCHA is a

. necessary party because it has theeXolu,sive abll\ltyto»clanfy what defendantswere required to

certify on the Section 8 voucher and HAP.

NYCHA's motion to dlsmiss the third- -party oomplatnt is granted. Although defendants

argue that section 157(1) is inapplicable, they cite to no Iegal authority exemptlng them from the
“notice and pleading requirements under the present cnrcumstances (see Kovachevich, 285 AD2d

o at 255) In any event the Court need not decide whether section 157(1) applies in this case

because even had defendants oomplled with the statute dismissal is nonetheless warranted as.

the third-party complaint fails to state a viable cause of”action (see Gorelik, 19 AD3d at 319-20

[dismissal is warranted absent any viable claims). In opposition to ‘NYCHA's motion, defendants
- agaln argue that if they honor the voucher?they will be required to make fraudulent |
‘ ‘:rnlsrepresentatlons regardlng the size of plalntlff’s apattment and household compositlon The
‘Court has already rejected these arguments end granted summary judgment ordering
i defendants to accept the voucher. Furthermore NYCHA has demonstrated that, pursuant to its
o : own policies and federal regulations, plamtlff is allowed to Use her voucher for a two-bedroom

, 'apaltment, and that defendants are not required to certify the size of her apartment or source of

: - income.

For these reasons and upon the foregomg papers itis,

ORDERED, ADJUDGED and DECLARED that plaintlff‘s motion for summary judgment is

.granted as follows: (1) Local Law 10 prohibits defendants Nokit Realty Corporation and OnNeII ‘

: K:Manegement from refusing to honor plaintiff's: Section 8 voucher; (2) defendants are directed 10
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- Court not later than June 25, 2010, the.ingu®st shall be SC

 ‘Dated: May 2| , 2010

accept plaintiff's Section 8 voucher for her current Mbabedroom‘apartment, and-to iéxbc‘:‘qtéxa‘ll‘ |

documents necessary to effedtuate acceptanca of thé"voucher wlthln‘ 10 days after serviq‘e“bf a

- copy of this Order with Notlce of Entry, and (3) plamtiff s awarded. compensatory damages in an

amount to be determined by a Special Referee; and it Is further,
ORDERED that defendants m‘otuon‘for‘summary‘j‘ud‘g_ment is denied; and it is further,
ORDERED that third-party defendant NYCHA's motion to dismiss the third-party
cbmplaiﬁt is granted; and it is further, o |

ORDERED that this matter is set down for.an inquest before a Special Referee to hear

- and determine all issues relating the awér_d of compensatory damages to plaintiff; and itis

further,
ORDERED that not later than June‘ 11, 2010, plaintiff shall serve a copy of this Ordar
with Notice of Entry and Notice of Inquest on dé\fendant’e.’ cdunsal. Upon payment of the

appropriate fees and filing of a copy of this Order with proof of service with the Clerk of this‘ |

aduled.

This constitutes the Degigion and rde

_ N paul Wooten J.S.C.
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