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CREDELL, GAIL 

CITY OF NEW YORK 
Sequence Number : 004 

INDEX NO. VB 

MOTION DATE 

SUMMARY JUDGMENT MOTION 8EO. No. 

MOTION CAL. NO. 

The followlng papers, numbmnd 1 to wmrm read on thh motlon tolfor 

Notlcs of Motion/ Ordmr to Show Cauro - Affldavltr - Exhlblta ...' < 
Anrwsrlng Affidavtts - Exhlbltr 

Replying Aft idavtte 

CrossaMotion: Yes No 

Upon tho foregolng papmn, It Ir ordsrvd that thk rnotlon 

* -  
Motion sequences OM, 005 and 006 am decidad in accordance with the accompm@g 
Memorandum Dccision. It is heruby 

ORDERED that the motion for summary judgment brought by defenb t  
Consolidated Edison Company of New York, Inc. (sequence (@I) and the cross motion of third- 
party defendant Empire City Subway, Ltd. are granted; and it is Authcr 

ORDERED that the motion (sequence 005) for summary judgment brought by second 
third-party defendant Manual Elken Co., P.C. and defendant Trocom Construction Corp. 
(sequence 006) arc denied; and it is further 

ORDERED that the complaint is hereby scvered and dismissed as against third-party 
defendants Consolidated Edison Company of New York, Inc. and Empire City Subway, Ltd., a d  
any and all cross claims am dismissed as against them, and the Clerk is directed to enter 
judgment in favor of said dcfundants with costs and disbursements as taxed by the Clerk upon 
submission of an appropriate bill of costs; and it is further 

Jtwckt~ appropriate: 0 DO NOT POST 
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ORDERED that all remaining claims and cwss Claims shall continue; and it is further 

ORDERED that coun~cl for Con Edison $hall w e  a copy of this order with notice of 
enhy within twenty (20) days of entry on all counsel. 

Dated ENTER: 
.- - . +  

Check one: 0 FINAL DISPOSITION DISPOSITION 

Check IC appropriate: DO NOT POST oREFERENCE 
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-against- 

CITY OF NEW YORK, THE NEW YORK CITY 
DEPARTMENT OF TRANSPORTATION, TROCOM 
CONSTRUCTION COW., and JUDLAU 
CONTRACTING, LTD., 

Third-party Plaintiffs, Third-party hdex NO. : 
591 025/2006 

Second Third-party Plaintiffs, 

-against- ' 

MANUEL ELKEN CO., P.C., 

Second third- 
party Indux No.: 
590756D008 

Second Third-party Defendant. 

I 
CAROLIM. EDMEAD, J.: 
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This personal injury action and related actions arise out of plaintiff Gail Crcdell’s 

(plaintiff) alleged trip and fall as a result df uneven steel m d  plates placed in the roadway at the 

intersection of Wall and Front Streets in Manhattan. Plaintiffs husband, William C d a l l  

(Credell) presents a c l q  for loss of consortium as a result of plaintiffs accident. Motion 

sequences 004,005 and 006 are hereby consolidated for disposition. 

In motion sequence 004, third-party defendant Consolidated Edison Company of New 

York, Inc. (Con Ed) moves, pursuant to CPLR 3212, for an order granting ~ummary judgment 

dismissing plaintiffs claim, as well as any cross claims ELS against it. 

Third-party defendant Empire City Subway, Ltd. (Empire) cross-moves, pursuant to 

CPLR 3212, for an order granting summary judgment dismissing all claims and cmss claims 89 

against it. 

In motion sequence 005, second third-party defendant Manuel Elken eo., P.C. (Elkcn) 
moves, pursuant to CPLR 321 1 and 3212, for an order granting it summary judgment dismissing 

the second third-party action as against it, as well FLS dismissing all cross claims and 

counterclaims as against it. 

In motion sequence 006, defendant Trocom Construction Corp. (Trocom) moves, 

pursuant to CPLR 32 12, for an order granting sunvnary judgment dismissing plaintiffs claim, 89 

wall as any cross claims ag against it. 

Defendants, third-party plaintiffs and secopd third-party plaintiffs the City of New Yo&, 

the New York City Department of Transportation and Judlau Contracting, Inc. (City and Judlau), 

together, oppose all motions and cross motions of summary judgment. 
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BACKGROUND AND FACTUAL ALLEGATIONS 
4 

Plaintiff alleges t h e ,  at approximately 7:OO A.M. on January 28,2004, she austalned 

prrsonal inj~~rias when she tripped, slippd and fell on a putported uneven and slippery metal 

roadway plate located at the intersection of Wall Street and Front Streat in lower Msmbattan, 

Plaintiff testified that as sha was lawfully crossing the struet, she trip@ and slipped on the 
1 

uneven metal plate in the roadway and fall backwards on the ground. As a result of her fall, she 

allegedly seriously injured her left d e ,  has required nwrmms surgeries, and can no laager 

perform some of the activities which she once w t z ~  able to perform. In her bill of particulars, 

plaintiff alleges that defendants were negligent in their "design, construCtion, installation, 

inspection, repair, and maintenance of subject and allowed steel plates to “remain in a 

raised, uneven, separated, slippay and wmf“ condition.” Trocom’s Sccond Amendad Motion, 

Exhibit E, 7 5.  Plaintiff continues that the City had notice of this condition, and also should have , 

placed signa or barricados around the hazardous mea. 

The City contracted with Judlau to perform water installation work In lower Manhattan, 

which was ongoing during the time of plaintiff a alleged accident. Judlau also performed curb 

raplacement at the northeast corner of Front and Wall S m t s .  Judlau’s rtpresentative testified 

that, in order to install water mains or replace curbs, thurc may be interference from certain 

utilities such as Con Ed or Empitc, and these facilities would have to be mwed or relocated. 

This work is called “interference” work. The utility oompany pay8 Judfau directly for this work. 

Judlau performed htcrference work at the accident site on several days in December 2003. 

During the interference work, an inspector b m  Con Ed. and Empire was prcsant. In its normal 

practica, Judlau would install plating, bmicaclcs and signs that are referred to w “MPT’ or 
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maintenance and protccdon of vehicular and pedestrian traffic devicas. At the end of aach day’s 

work, Judlau would place Judlau roadway plates on the excavation site, and the site would be 

cleaned. The Judlau plates were at the subject intersection as of December 8,2003. According 

to the City and Judlau, Judlau did not perform any work at the site for 23 days prior to the 

accident due to inclement weather. 

Con Ed contends that its inspector was there to make sure that Con Ed’s facilities were 

not damaged during the interference work, Judlau asserts that the Con Ed inspcctor had the 

ability to alert Judlau to any dangerous condition that Con Ed noticed, and that the inspector had 

the authority to stop the work if it wm being done in an d e  manner. Specifiudly, the 

testimony from Con Ed’s representative indicates that, when asked about his responsibility at the 

work site, he replied, “[t]o make sure that I have contractors that don’t damage our facilities and 

they abide by, you know, when they work for w, that they work aafely and they work according 

to the stipulations.” Mahoney Affidavit in Opposition to Con Ed, Exhibit D, at 4546. He also 

confinned that he did not supervise the contractors. Ha stated that he did have to stop the work 

once at the accident site because he was worried that there would be damage to the Con Ed 

structure. Although there appear to be two invoices in the record, no contract between Con Ed 

and Judlau has been provided. 

Empire had facilities in the area which had to be protected while Judlau was performing 

its interference work, and an inspector from Empire wm always present at that time. Empire 

states that its inspectors would make sure that Judlau was working carefWly around Empire’s 

facilities. After Judlau WELS fmished with interference work for the day on behalf of Empire, 

Judlau would place down metal plates. Empire’s area manager for mrtnicipal openations testified 
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that she ‘%would check on the prornss of our work and make sure that work was being done in 

accordance to protect our facilities and maintain our facilities.” Cross Motion, Exhibit C, at 1 1. 

She continued that the inspector would not supcwisa Judlau’s interference work, but would 

inspect it to make sure that Empira’s cables were not damaged. Id at 18. She also mentioned 

that there WEIS nothing in the interference process Itself that required the use of steel plates, and 

that it was Judlau’s responsibility to place the metal plates in a standard and safe manner. 

’ 

The contract betwecn Judlau aud Empire does not indicate that Empire is responsible to 

safely maintain the interference site for padestrians. The contract mentions that Empire shall not 

“have any obligation to exercise supervision or control of [Judlau] during perfomance of the 

Work, but shall be available for consultation and advice.'' Mahoney Affidavit in Opposition to 

Empire, Exhibit E, at 5.  In the contract, Judlau agrees to discharge Empire from any liabirity that 

results from Judlau performing its work for the City, and also to indemnify Empire for any 

claims that arise out of the perfonnance or non-performance of their agreement. 

Elken was the resident engineer for the City on the water main project, which was in 

progress at the time of plaintiff‘s accident. Elken described its responsibilities as inspecthg the 

work performed by Judlau for the City. It continued that, with respect to the metal plates, it 

would inspect Judlau’s work and complete daily site patrol reports, among others, in connection 

with its contractual agreement to inspect Judlau’s work. If there was a problem with an MPT 

device, Elken would notify Judlau. According to Elkan, there were no problems with Judlau’s 

placement of the MPTs between December 10,2003 through January 28,2004. 

The Wall Street water main contract between the City and Elken provides the following, 

in pertinent part, with regard to Elken’s responsibilities: 
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6.4.5 Undertake the mpomibilitiaa with respect to the inspecdon of &e wdr4: 
(a) Provide techntcal. insptCtion, manapment and administradon of the work of 
the contractor(s) until f d  acceptance of the Pmjoct by the Commiaaioner, 
ver img  that the materials fknhhad and work performed arc In accorhtx with 
the plans and specifications and cohtract m h e n t s  ... ; 
(c) Safeguard the City against dafhits and deficiencies in the work by taking such 
action as necBsmy to prevent installation of work, material or equipment which 
has not been properly approved ofi oth&se fails to conform with the contract 
requirements ... , 
6.4.6 Review and modtor the malm and methods of construction proposed by the 
contractor@) and advise the Comthissiomr in the event thu Engineer rceuombly 
believes that such propod mean$ and methods of conslmction will constitute M 
create a hazard to the work, or petsons or property ... . 
6.4.7 Undertake the following rcsponsibilitks with respect to the safety of the site: 
(a) Monitor the activities of the csntractor(s) to sec that a clan h d  safe 
environmcnt is rnaint&d at the $ita. The Engineer shall perform a daily 
inspection of the entire project site at the beginning ahd end of each day ... ; 
(b) Monitor conditions at the site for confomance with the contract documents ... 
so that the contractor(s) provides a safe environment for both workers and the 
general public; 

6.4.21 Check the erection of struotures necessary to protect the public during the 
construction operations. 

+** 

*++ 

+*+ 

*** 

Mahoney Affidavit in Opposition to Elkan, Exhibit D. 

Elken contends thqt it had no authority to control the work pcrfomed by Judlau. It 

describes itself as being retained "merely to provide Resident Engineering Inspection sewices ... 
," Per0 Affirmation, 7 14. It continues that, according to its contract with the City, it docs 

have a legal duty to plaintiff under the facts and circumstances of this matter. 

At the time of the accident, Tromrn was contracted with the City to construct Wall Street 

Park. This construction site near where plaintiff allegdly had her accident. According to 

Trocom, the site was completely confined to m area outside the accident location, and was also 
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inaccessible to the public, BS it w ~ l s  prote&d by concrete barriers, pedestrian fer’ms and barrels, 

Trocom states that its work did not require the LISC of metal plates and that, even if it did r e q h  

the usc of metal plates, it was only required to monitor the installation of the plates within its 

own construction site. Although Judlau was responsible for installing the perimeter curbs that 

would be the boundary of the new park, Trocom states that it was not responsible for supervising 

Judlau. Acwrding to Trocom, Judlau was performing work prior to Trocom’s d v a l  and Judlau 

continued to work there after Trocom commenced work, In Trocom’s opinion, “it wm Judlau’s 

interference work that was adjacent to and overlapped into Trocom’s work site.’’ Tompkins 

-tion in Reply to City and Judlau, 7 13. 

The record provided by Trocom does not reflect that it performed any work near the 

accident location since December 2003. However, the City and Judlau provide recorda which 

indicate that Trocom was working them in January 2004. Mahoney Affidavit in Opposition, 

Exhibits 0, H. 

The other parties in the action contend that Trocom caused or contributed to the defective 

condition or that Trocom inadeqwttdy provided barricades mound its work. Contrary to 

Trocom’s statements, they argue that Trocom’s work area was adjacent to and overlapped a 

portion of Judlau’8 roadway plates at the accident location. They state that Trocom pcrfotrncd 

excavating work in early January 2004, and that as part of this work, Trocom’s quipmeat was 

driven over Judlau’s roadway plates, As such, they assart that perhaps the roadway plates could 

have shifted. Another theory presented by the other parties is that Trocom did not have p r o p  

MPT dcviccs and that Trocom could have c l o d  the crosswalk where plaintiff allegedly had her 

accident. As concluded by the City and Judlau, “[tlhert is ample evidencc that Tmom owed 
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Plaintiff a duty, and-that Trocom b w h d  that duty by either causing, craating ador 

contributing to the dangerous condition of the roadway plates and/or in failing to adqmtaly 

place, maintain andor inspect MPT at or h w  its work ma.’’ City and Judlau’s Memo of Law, 

at 9. 
- ,  

In response to the 0th parties’ submissions, Trocom states that it docs not have a duty to 

monitor other contractors’ work sites, namely Judlau’s. It also argues that Judlau speculates 89 to 

whether Trocom’s work, which w performed within an enclosed barrier, could have had an 

effect on the adjacunt metal roadway. Trocom su%gtsts that it is unlikely that its trucks would 

have to drive over the metal plates, and even if thay did, the metal plates would not move. 

Tmcom 4so contends that it does not have a duty to monitor or place MPT devices outside of its 

work area Furthmorc, Tracom alleges that It would not legally be able to close off a pedestrian 

walkway where it was not perfoIming work. 

DISCUSSION - 
”The proponent of a motion for wn.mary judgment must demonstrate that thaw are no 

material issues of fact in dispute, and that it is entitled to judgment as a matter of law.” 

Dullas-Stephemon v Waisman, 39 AD3d 303,306 (1‘ Dept 2007), citing Winegrad v Nau York 

Unlversily Medical Canter, 64 NY2d 85 1,853 (1985). Upon proffer of evidence establishing a 

prima face case by the movant, “the party opposing a motion for summary judg.tnmt baam the 

burden of ‘produc[ing] evidentiary proof in admissible form sufficient to require a trial of 

material questions of fact.”’ Peopre v Grasso, 50 AD3d 535,545 (Id Dcpt ZOOS), quoting 

Zuckermun v City of New York 49 NY2d 557,562 (1980). In considering a sumtmq judgment 
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. 

ZYartsmlssioon Cu., 168 AD2d 61 0 (2d Dcpt 1990). The function of the court is one of issue 

fmding, not issue determination. Ferrunte v American Lung Assn., 90 NY2d 623,630 (1997). 

Con Ed moves, 

pursuant to CPLR 3212, for an order granting summary judgment dismissing plaintiffs claim, as 

well as any cross claims ~ E I  against it. Cdn Ed stetes that there arc no issues of fact which would 

make Con Ed liable for plaintiffs alleged injuries. Con Ed argues that it did not own or place the 

motion, evidence should bc viewed in the “light most favorable to the opponent of the motlon.” 

Grasso, 50 AD3d at 544, citing Marine Midland Bmk N A. v Dinno and Arth ‘s Automatic 

metal plates at the accident site. It also contends that its inspector was only present to oversat 

that the Judlau contractors did not damage Con Ed facilities during the construction projects. 

Con Ed also contends that it had no responsibility for the “planning, installation and maintenance 

of the MPT’s, including the placement of steel roadway plates throughout the duration of this 

construction site.” Mchardson m a t i o n ,  7 3. The City and Judlau argue that Con Ed’s 

inspectors had the responsibility to mure safety around the construction site. As such, they 

claim that at least an issue of fact r e d m  whether Con Ed had a duty to plaintiff to inspect the 

metal plate put in place by Judlau while Judlau was performing interference work. 

Empire cross-moves, pursuant to CPLR 3212, for an order grantbg summary judgment 

dismissing all claims and cross claims as against it. Empire contends that, since it did not 

perform any work at the accident location, no triable issue of fact remains as to its liability. It 

also claims that Judlau was responsible for placing the metal plates down in a way that was not 

hazardous to pedestrians. Empire contends that its impactors were present only to protat 

Empire’s facilitias whila Judlau wm performing interference work. 

. 
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The City and Judlau wgue thatl similar to the argument With Con Ed, Empira’s inspecton 

hixi an obligation to the g0neral public to ensure safety around the work site area by inspecting 

the metal plates while interference work was king performed. They assert that Empire’s 

inspectors could have brought a dangerous condition to Judlau’s attention had they noticed it. 

The City and Judlau suggest that questions of fact remains BS to whether Empire had the duty to 

inspect the metal plates for safety to pedestrians, and whether it brcached its inspection 

obligations, thereby breaching a duty to plaintiff. 

The City of New York and Judlav allege that Con Ed and Empire m y  be liable for 

plaintiffs injuries, since Con Ed and Empire had the duty to safely maintain the accident 

location. The elements raquired to prove a cause of action in negligence are: “( 1) the existence 

of a duty on defendant’s part as to plaintiff; (2) a breach of this duty; and (3) injury to the 

plaintiff as a result thereof [internal quotation marks and citation omitted].” Rodriguez v Budget 

Rent-A-Car System, Inc., 44 AD3d 2 16,22 1 ( l* Dcpt 2007). 

In general, independent contractors, such as Con Ed and Empirua are not liable In tort or 

for breach of contract for injuries sustained by a third party. fipfnul v Melville Snow 

Contractors, 98 NY2d 136 (2002) (EsphaZ). However, k c  exceptions occur, whichhcluda 

the following: 

(1) where the contracting party, in failing to exercise rcamnable cafe in the 
performance of his duties, “launche[s] a force or instrument of harm”; (2) where 
the plaintiff detrimentally relies on the continued performance of the contracting 
party’s duties and (3) where the contracting party has entirely displaced the other 
party’s duty to maintain the premises safely [internal citations omitted]. 

Id. at 140. 

The City and Judlau argue that the third exception, as presented in Espfnal (supra), 
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applies to both Con Ed and Empire. As Wh, COII Ed and Empire wadd be held li&le to ttW 

City and Judlau for plaintifs injuries s j n w  they allegedly azasumed the duty to d e l y  mintah 

the accident location, thereby crating a duty to plaintiff, 

In support of their contention tha? both Con and Emph owtd d duty to plaintif€, the 

City and Judlau rely on Hunter v Perez Inrerboro Asphalt Co. (237 AD2d 2 14 [ 1‘ Dept 19971) 

(Hunter). In Hunter (supru), the plaintiff was iqjured when a timber curb that was part of a 

wooden construction barricade rollecl on& her foot while she was on the sidewalk The 

engineering inspection contractor bad a amtract with the city in which its duties including 

monitoring the work site “so as to provib a safe environment for both workm and the genatal 

public.” Id at 215. The contract also provided that thc engineering company “[clheck the 

erection of structuras necessary to p t w t  the public during the construction opdmtiom.” Id 

Due to the language in the contract, the court denied the enginecring contractor arummary 

judgment, stating that “it is reasonable to conclude that the inspections to be pcrformd by [the 

contractor] were not only for tbc pmly cornmarcid p u r p o ~ ~  of ensuring cotfiplian~ with the 

requirements of the contract, but also for the broader purpose of ensuring the safety of the 

public.” Id The Court also concluded it was rtasonable for pedestrians to expect that the 

contractor would have a duty to keep the comtruction site safe, as per the contract. 

As Empire correctly argues, the City and Judlau’s depmdencu on Hunter is misplaced. Ja 

Hunter, the contract between the contractor and the City explicitly placed a duty on the 

contractor to continuously monitor the work site to ensure d u t y  for both the workers and the 

public. In contrast, the contract providud by Judlau docs not indicate that EmpirC’s bpWOis 

had the duty to supervise the Int&rencc work being performad by Judlau, at Judlau’s work 
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sites. Although ody invoices were provided, testimony indicates that Con Ed similarly did not 

have a contract imposing a duty on Con Ed with regard to the safety of the public. Con Ed and 

Empire’s inspectors were present only to mure that their facilities were not damaged during the 

interference work. It was neither Empire nor Con Ed’s responsibility to make sum that the steel 

plates were placed in a way that was safe to the general public, nor to maintain that safety 

standard after the interfmnce work ww completcd for the day, or completed permanently. 

Referring back to the third exception for contractors as set forth in Espinul (supra), although both 

Con Ed and Empire had inspectors on the site during the interference work, it is evident that Con 

Ed and Empirc did not entirely displace Judlau’s or the City’s duty to maintain the premises. 

Any assertions by the City and Judlau that Con Ed and Empire have a duty to the general public 

are speculative and cannot defeat a motion for summary judgment. See Grullon v Ci& of New 

Yiork, 297 AD2d 26 1 263-264 (1 a Dept 2002) (holding that “[m]era conclusory assertions, 

devoid of evidentiary facts, are insufficient [to defeat a well-supported summary judgment 

motion], 

citations omitted]).’’ As such, no question of fact remains and Con Ed and Empire arc not liable 

is reliance upon surmise, conjecture or speculation [internal quotation marks and 

for plaintiffs injuries. 

In addition to the exception as set forth above, the Court has also held that “a contractor is 

justified in relying upon the plans and specifications which he has contracted to follow unless 

they arc so apparently defective that an ordinary builder of ordinary prudence would be put upon 

notice that the work w~19 dangerous and likely to caw iqjwy [internal quotation marks and 

citations omitted].” Dim Y Vasques, 17 AD3d 134,135 (1“ Dcpt 2005). Although Con Ed’s 

contract wag not provided to the court, the testimony indicates that both Empire and Con Ed were 

-12- 

I. . 

[* 14]



following the conditions of their contracts. Them aonditions did not include irrspe&@ Stre mtd 

plates installed by Judlau during and aft& the intarf~erenca wqrk was conclhd .  

Accordingly, Con Ed’s motion f& summary judgment is p t e d  and Empire’a CTOJB 

motion for summary judgment is granttct. 

Eken moves, pursuant to CPLR 321 1 and 3212, for an order p d n g  it summary 

judgment dismissing the second third-patty action against it, as well as dismissing dl umss 

claims and countowlaims as against it. Elken argues that, since it had no authority to control the 

work being performed by Judlau, it cannet be held liable for plaintiffs injuries. Ekcn continumi 

that it only was authorized to Inspact the wok, and did not owe a duty to protect the g a n d  

public. 

The City and Judlau argue that Ekcn’s contract expressly provides a duty for Elkm to 

ensure safety around the accident site by hspecthg the MPT devices. The City notus that, even 

in inclement weather, if work was not bchg pcrfomd, Elken would Still be ruspomible for 

inspecting the MPT devicas. Additionally, the City and Judlau contend that, daspita any 

independent obligation owed to pl&tiff in torf, he contract provided both indemnity and 

insurance obligations to the City and Judlau. The court notes that any and all indemnity and 

insurance claims between Elkm and the City and Judlau am not ti part of the current summary 

judgment motion and will not be discussed at this time. 

Elken’s reliance on Surfurn v Ci’y ofNew York (240 AD2d 486,487 [2d Dept 1997]), 

among other similar cases, is misplaced. In Suriano (supru), Elken, a defendant, was grantad 

simmm-y judgment when a construction worker was injured while working. Th4 Court held that 
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under Labor Law and common-law mglipnce providons applicable to injured construdon 

workers, Elken was not liable as the City's agent sin= it did not supervise and control the work 

site or create the defective condition. This is different than the present caw, which involves a 

I monitoring the work site to ensurc saftety to the workers and to the public and, under the list of 

pedestrian rather than an employee worldng on the site, and presumably, a differant contract. 

The present case can be properly compared to Hunter (237 AD2d 214, mpru). sir nil^^ to 

the engineering inspection contractor in Hunter, in the present case, Elken was charged with 

scrviccs, Elken was responsible to check the structures designed to protect the pub€ic during 

construction. Therefore, under th0 third exception for contractors, as set forth in Espinal(98 

NY2d 136, supra), Elkan may be liable to the City and Judlau for plaintiffs injuries. 

contract between the City and Elken evidences that Elken was responsible to ensure the d e t y  of 

the constmction site, including the inspecdon of the metal plates. Elkcn was directed to daily 

inspect the construction site at dawn and dusk, and to provide a daily report on the maintenance 

and inspection of the MPT devices. The contract specifically provides that Elken was to monitor 

the site so that it WEH safe for both the cantractors and the public. Elkcn was directly in charge of 

inspecting the installation of the metal plates and was required to inspect twice daily, even if 

Judlau was performing intcrfbrcncc work, and even if Judlau wa8 not performing work at all. In 

essence, it appears that Elken WBS supervising, to ensure that double layer of safety which 

included the contractors and the public. 

The 

Since it is apparent from the contract and testimony that Elkan may have assumed the 

duty to safely maintain the accident location, Elken's motion for summary judgment is denied. 
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Trocom moves, pursuant to CPLR 32 12, for an order p t h g  it sumrnary judgment 

dismissing plaintiffs claim, as well as any cross claims as against it. Trocom argues that it did 

not place the metal plate on the accident site, nor WBS it required to maintain the plate. T w m  

also contonds that it did not perform any work in the alleged accident site and relies on cases 

similar to Kenney v Cfty ofNew Yo& (30 AJ33d 261,262 [ 1“ Dept 2006])(holding that “[o]ne 

who has not performed or is not responsible for any construction work at an accident site owes 

no duty to a plaintiff injured at the site”). As such, Trocom cannot be held liable for creating the 

purported defective condition, nor did it have either actual or constructive notice of such 

condition. 

In a slip-and-fall case, the plaintif€ must prcaent evidence that the landowner dcfundant 

either created the defective condition which cawed the accident, or that defendant had actual or 

constructive notice of it, Mullin v 100 Church LLC, 12 AD3d 263,264 (1“ Dept 2004). With 

regard to constructive notice, the Court has held: 

Liability basad on constructive notice may only be imposed where a defect is 
visible and apparent and has existed for a sufficient length of time prior to the 
accident to permit defendant’s cmploytes to discover and remedy it. Moreover, 
there is no per se rulu with regard to the dimensions of a defect that will give rise 
to liability, and the ismu of whether a dangerous or defective condition exists 
which is sufficiently hazardow to crcate liability is generally a question of fact, to 
be resolved by a jury, on the facts particular to the case [internal quotation marks 
and citations omitted]. 

Alexander v New York City Damit, 34 AD3d 3 12,3 13 (1‘ Dept 2006). 

Judlau does not dispute that it did not monitor its metal plates for at least 23 days pnor to 

plaintiff 3 accident. The City and Judlau maintain that Trocom w89 performing excavation work 
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there in aarly January 2004 and &at Ttooom’s contract with the City muirad it to place MPT 

devices around the area where plaintiff abgedly fell. T m m  responds tbat Wa d o n  of the 

contract is a “boilerplate” saction included in all City contracts and that it do& not have a duty to 

monitor or place MPT devices outside of its work a m .  Tompkins Afhmtion iri Reply tO I 

Plaintiff, 7 15. Trocom contends that it bad not been present at its work site since Dtcambar 

2003, and that plaintiffs allegud accident happened outside of Trocom’s barricaded work ma.  

Plaintiff alleges that Trocom shodd have closed a portion of the roadway or erected barriers 

around the cross walk where she fell, 

On a motion for summary judgmgnt, it is not plaintiffs burden to establish that the 

defendant had actual or constructive notice of the dangmous condition It is Tmcom’s burden, q 

a mattor of law, to establish the lack of notice. As the Court held io Giuflfah v Metro North 

Commuter R. R. Co. (279 AD2d 403,404 11‘ Dept 2001 I), “[w]here the dnfcndant neither created 

the condition nor had actual notice, a defadant seeking to dismiss the complaint must 

demonstrate the lack of avid- xcgarelfng how the alleged condition atme into existence, how 

visible and apparant it WEIS, and for how long a period of time prior to the accidat it existed.” 

Trocom does not establish that it lacked constructivc notice, if, indeed, the metal plates 

were within Trocom’s work site or rcspohsibility. The plaintiff described the pltttm as being 

slippery and uneven. Judlau alleges that Trocom worked on or around the arca prior to the 

accident and that Judlau w89 not present at the work site for 23 days prior to pldntiffs accident, 

yet Trocom was present around the work site after Judlau’s departure. Accordingly, a q d o n  of 

fhct remains for a jury to decide w h e w  constructive notiw could be found, baaad bn the 

chumstances of the caw, and Trocom’s motion for summary judgment ia &dd. 
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Futhcnnore, it is well settled thrte questions of credibility and fact may aot be determined 

on a motion for summary judgment unless it clearly appears that the'issuea am not gemuinc. 

Perez Y Bronx ParkSouth Associates, 285 AD2d 402,403,404 (1' Dcpt 2001). Judlau and the 

City also allege, despite being controverted by Trocom, that Trocom's work site overlappd a 

portion of Judlau's site. Judlau and the City also state that Trocom's equipmcnt drove over the 

metal plates. Although Trocom claims that this is highly unlikely, and wfitcnds that even if so, 

the metal plates should not have shifted positions, this amounts to a question of credibility. As 

such, Trocom's motion for summary judgment should be denied. 

CONCLUSION 

Accordingly, it is 

ORDERED that the motion for summary judgment brought by third-party d d e n b t  

Consolidated Edison Company of New York, Inc. (sequence 004) and the cross motion of third- 

party defendant Empire City Subway, Ltd. am granted; and it is M e r  

ORDERED that the motion (sequenct 005) for summary judgment brought by sccond 

third-party defendant Manuel Elkcn Co., P.C. and defendant Trocom Construction Cow. 

(sequenca 006) FIE denied; and it is further 

ORDERED that the complaint is hereby severed and dismissed as a g w  third-party 

defendants Consolidated Edison Company of New York, Inc. and Empire City Subway, Ltd., and 

any and all crow claims are dismissed as against them, and the Clerk is directed to enter 

judgment in favor of said defendants with costs and disbursements as taxed by the Clark upon 

submission of an appropriate bill of costs; and it is furthar 
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ORDERED that all remairiing c l b  and cmss claims shall continue; and it is f h r b  
I 

ORDERED that counsal for ConlEdison shall BCNC a copy of this oWr With notice of 

entry within twenty (20) day3 of entry on all wlmsel. 

Dated: May 27,2010 ' / 7  

I 
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