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su CO OF STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 36 

PATRICIA LEDDA, 

Plaintiff, 

-against- ' 4  
F, 

THE YALE CLUB OF NEW YURK CITY, /cld Ir 

Index No. 

1 1 1293/07 

of evidence, or, 

cting the jury to be instructed of an adverse influence. P1 

precluding defendant's use of pl 

This is a personal 

iff s deposition for any 

action. On March 3,2007, 

upon a wooden floor in the second floor Main L 

rbilt Avenue, New York, New York, allegedly as a r nce. 

its motion, defe t argues the following: (1) the r did not 

rous condition at the time and place of the ac ; (2) 

and fall suit based upon the mere allegation that the floor s 

se of its polish; (3) pl 

ation of floor wax or polish; and (4) 

other things, references 

is an absence o 

n where the expert, am0 

New York City A rative Code (Code). 

submits the dep te fr 

iff, who was atte g ceremony on the p a 
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room described as a chapel e a, . It 

intention to get a seat to witness the wedding, and at the time of the ami 

with her son-in-law. P1 ff described the floor as very s that 

sted her walk by ' carefully. When she was close e 

chair, she stated that she lost her footing and fell. Her son-in-law s 

placing her in a c 

assisted her by 

remained during the ceremony. 

Defendant also submits the de sition testimony of witne ant. 

Carlos Cabrera, defendant's Banquet Captain, testified. Cabrera, 

private events occurring at the premises, recollected the part 

occurred. He stated that, alt 

moving. He ran over to wi 

he did not see plaintiff fall, he he 

plaintiff, who was on the floor on k r  

conversation with plaintiff. 

disarray, lie put the chairs back into place. Cabrera stated that he 

e the chairs in the immediate 

eriness on the floor surface at the time, and that he h 

ff oor surface prior to the accident. 

t also refers to the testimony of Edward D i u ,  a se yee of defendant, 

who was notified about the accident at a later time and prepar 

testified that he had walked on the wooden floor on a number of 

his work, and at no ti 

that he was not aware of other people slipping and falling on the specific floor prior to March 3, 

2007. 

did he have problems relating to the s 

Defendant contends that the mere fact that a floor is sl 

not rt a claim of neg ence. Defendant avers that plaintiff has 

2 
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the 

was caused bec coefficiency of friction of the t 

reflect only a gene . 
in a premises in a safe co 

its expert engineer, ace, 

y allegedly relied on 

to Storace, a close i ed the accident. Acc 

movements were not smooth ed from one picture 

second is percept e eye, whereas a TV is 

not.” Therefore, he resulting video fr 

n, resulting in a false ents in a distort 

resistance to movement. Defendant argues that Sherbansky’s r of fact 

a1 of defendant’s 

iff opposes this moti , claiming that the expert ev is 

not in an admissible form, not being a sworn affidavit. Moreover, 

did not exchange its expert resp se with plaintiff prior to the of Issue was filed. 

iff maintains that defe has failed to demonstrate 

to maintain the premises free of hazardous conditions. 

Plaintiff submits an davit from a Joseph Gugliel ss to the accident. 

Guglieho st or 

ere the accident occurred, and noted then that the wo he 

also slipped, but did not fall. 
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that 

effort to allow the c to use the premises as a place of ass 

that Sher has set forth in great detail the C C ed by 

gedly are issues of fact, includ 

when it had notice of the sli 

ly, as defined by 

n it created a haz 

sections 27-101 8 (a), 27-53 1 and 27-2005; and whether the aisle 

obstructed and a proximate c 

530. 

of the accident in violation of C 27-370 and /or 27- 

Plaintiff also cross-moves for an order striking the answer. s that he served 

certain discovery dem 

reports. These items were not produced prior to the commenc 

Near the end of p ion, ant’s counsel 

report and revealed the existence of a surveillance tape. P1 

t, requesting photogr 

and the tape were intentionally held back by counsel, depriving of the ty to 

review and respond to it. Therefore, plaintiff requests that, due to 

cluded from using plaintiff’s deposi 

Plaintiff also accuses defendant of spoliation of evidence; 

unedited videotape of the set-up of the premises, the use of the 

nt, and of the accident. ff claims to have received 

but insists that defendant has o preserve and provide, as r 

an unedited version of the events leading up to and including the 

4 
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of the answer, or ective to the jury 

created by reason of the “miss 

In reply, defendant c 

28,2009. In this order, the court states that, while the v 

s that there is no mi 

saved by defendant, it was noted t the portion of th 

the crucial and relevant part of haffi been preserved 

provided, and that there was nQ spoliation involved. 

ant ass-erts that the acc nt report was prep 

loyee who was not ing the fall and i an of the 

accident, ed on a rug. Defendant does nut 

inish the fact that it is unc sted that plaintiffs a 

seat in that portion of the lo used for a wedding cer 

Defendant dismisses the G ielmo affidavit on the gr is no i n that 

the same area of the floor that plaintiff walked on 

as to the slickness of the floor fails to create a 

case. 

In order to prevail on a motion for summary judgment, the a 

ent as a matter of law by e to 

eli 

(1 985). While the moving party 

judgment, once such proof has been offered, in order to defend the 

erial issues of fixt. Winegad v New York 

the initial burden of pro 

st “show facts s cient to require a trial on 

(b); Zuckerman v City of New Yoi-k, 49 NY2d 557,562 ( I  980). 
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Ella Corp., 262 AD2d 465, 

o provide a conclusory 

of the pr 

well as an examination of the 

provided by defendant. Sherb 

section 28- 10O3.4 

slip- resistant surface. He 

the floor has a less t 

rt, the deposition te 

h e  area is a place of 

CO to se 27-531 of the C 

ch y anchored to the c tion, attached to or fixed in place by 

devices that prevent movement in any direction. In addition, 

existence of a slippery floor is c 

all c area be free of ce or condition that may or 

0 ard. 

to section 27-1 01 8 {a) of that 

n raises an issue of fact as to wh 

of Code violations provide a S 

es to those who m of e 
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DATED: May%, 2010 
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