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Plaintiff, 

-against- 

RICHARD LEM, M.D., LENOX HILL HOSPITAL, 
LENOX HIILL ANESTHESIOLOOY, PLLC, AUGUST0 
LIZARAZO, MD,, KAVEN ALIZADETH, M.D., 
LONG ISLAND PLASTIC SUROICAL GROUP, 
and RICHARD RIZZUTO, M.D., 

Indax No. 1 13254/0S 

Defendants August0 Lizarazo, M.D., Kavuh Alizaduh, M.D., 9/hla Kavun Alizadeth, 

M.D., and Long Island Plastic Surgical Oroup, P.C. ma Long Island Plastic Surgical Group (the 

"Oroup"), move, pursuant to C.P.L.R. Rule 3212, form order granting them summaryjudgmcnt and 

dismissing the complaint as against them. Plaintiff Isabel Santin oppoaas the motion as to Dr. 

Alizadeh and the Qroup.' Plaintiffs opposition paperrr set forth that she has signed a stipulation of 

discontinunw as to Dr. Lizarazo, indicating that she wishes to voluntarily discontinue the action 

@rut him. This stipulation was not submitted to tha court, but since Dr. Lizarazo has 

dcmonstratcd his e entitlement to summary judgment and plaintiff has not opposed 89 to 

him, that branch of the moving defendants' motion as pertains to Dr. Lizarazo is granted. 

This action sounding in medical malpractice and lack of informed consent arises out 

of defendants' treatment of plaintiff related to a schedulud braast reconstruction surgury. Plaintiff 

A review of plaintiff's pleadings indicates that the Oroup is named in the d o n  for its 
alleged vicarious liability for Dr. Alizadeh, and so for the purposos of this motion, Dr. Alizadeh and 
the Group will be considered the same entity. 
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finst consulted Dr. Alizadeh, a plastic aurgcon, on October 12,2004, regarding breast reconstruction 

surgery. She had undergone a mastectomy approximately five yams earlier, and she relayed to Dr. 

Alizadch that she waa tired of wearing a proathais. Dr. Alizadeh’s recorder indicate that he believed 

she would benefit from a breast reconstruction surgery, after she had quit smoking for at leest six 

wcub and after she had bmn medically cleared for the surgery. On January 19,2005, plhtiff  s 

internist, Dr. Lizarazo, clearad her for the surgmy. 

Plaintiffpresented to Ltnox Hill Hospital on February 3,2005, for the planned breast 

rcconstruction surgery by Dr. Alizadeh. Richard Lcm, M.D., a named defendant, was the 

andesiologist for plaintiffs surgery. Dr. h m ’ s  pmprative tvdution noted that plaintiff had 

a meding chin (which indicated to Dr. Lem that ahe might have an anterior larynx) and p r  teeth. 

He ala0 noted that plaintiff had undergone g e n d  anasthhtsia at least twice befom without problems. 

Dr. Lcm started an intravenous induction of anesthesia at about 7:35 a.m., and then attempted a 

direct larynsoscopy in order to intubate plaintiff. Apparently, Dr. Lem wm unable to visualize the 

larynx due to what waa confirmed as an anterior larynx, so he then attempted a blind intubation, 

which wm unsucccssfbl. Dr. Lam called in anothtr anesthesiologist, Patricia Yeh, M.D., to assist 

him, but the stcond afiempt at intubation was also unsumssful. A third anesthesiologist, D d u s  

Rudz, M.D., came in to the operating mom to aselst in wing a fiberoptic scope, but this third attempt 

at fiberoptic intubation was similarly unsuccassful. A fourth attempt was made to intubato the 

plaintiff nwally, and after this attempt was mucccmhl, the rincsthcsiologista decided to abort the 

procedure. Dr. Alizadeh did not perform the breast reconstruction surgery. Although hc was 

prescnt in the operating room during the attempted intubations, he did not %rub in.” Nota in the 
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medical record at 9:OO am. indicate that plaintiff was to go to the recovery room, and then she was 

to be discharged home “on- Btable [and] criteria met.” 

Plaintiff was transferred to the post-anesthesia cam unit (“PACU”) to recover at about 

9:45 am, Dr. Alizadeh chcckcd on plaintiff and Bpokc to her around 1O:OO am., which WBS the last 

time he saw her prior to discharge. He testified that he asked tha p l d c  surgery fellow to check in 

with plaintiff before she was dischatgad, which did occur. Dr. Alizadeh testified at h3s deposition 

that afkr eurgery ig performed, he would bc in charae of deciding when a surglcal patlent is going 

to bc discharged; however, in this case, bccausa no aurgaxy was pcdormtd, the decision to discharge 

plaintiff would ba made by the anesthesiologist, 

By 10:30 am, plaintiffs breathing wag noted as easy and regular. Although she 

complained of a sora throat, no active bleading was notd At 1 1 :00 a.m., the notes reflect that she 

had no dizziness or complaints and had been out of bed to go to the bathroom. At 1 1 :30 a.m., 

plaintiff was discharged home, accompanied by her daughter. The following day, plaintiff was taken 

amergently to St. John’s Quccns Hospital (“St. John’s’’), where it was discovered that she had a 

perforatad esophagus. 

Plaintiff testified that ah0 had bcen bleeding fkom her nose and mouth in the recovery 

mom and had a awollen neck, but that she was discharged anyway. At home, she had trouble 

swallowing, pain through her neck and throat, and intcnnittant bleeding. Eating or taking anything 

by mouth was difficult becaw of the pain. She atayed in bed that day and when she woke up the 

next day, her neck was still swollen, she could not swallow, and she was having problems breathing 
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accompanied by pain in her chest. Plaintiff went to the crncrgancy room at St. John’s by taxi. 

Physicians at St. John’s informed her, after tam, that her mophagus wm damaged and that her lungs 

were infected, and they pcrformcd cmorgancy surgery that day. Plaintiff remained in the medical 

intcnsivc care unit after the surgery for three weeks, with a feeding tube, a drain for the infection, 

and intravenous antibiotics and painkillers. When shc was eventually discharged to home b r n  St. 

John’s, she remained on a feeding t u b  for a pariod of time. 

Dr. Lcm, the anesthesiologist, testified at his deposition that after the attempted 

intubatiom, he did perceive blood in plaintiffs pharynx caused by the trauma of the attempted 

intubatiom. He testified that when blood is  perceived, the ganeral procedure is that the patient is 

brought to ,the recovery room and monitored for pain or continued bleeding. The persons 

responsible for modtoring the patient in the PACU would be a one-on-one nurse and an 

anesthesiologist awigncd to the PACU, who in this case was Dr. Ych. Dt. LAm testified that he 

perfomad his own asscsament of plaintiffs drway before surgery. While he did gpeak with Dr. 

Alizadeh in the operating room, he did not discuss his Wings with respect to plaintiff B larynx or 

loose teeth. Hc did not have a discussion with Dr. Alizadch about his method of intubating plaintiff 

or the equipment he planned to use. Dr. Lem testified that the surgeon would not be Involved in any 

decisions regarding the method of anesthasia induction. 

Plaintiff alleges, & & that Dr. Alizadeh failed to inform plaintiff of the risks of 

the procedura; failed to properly evaluate her prior to the surgery; and failed to prevent, diagnose, 

and &at, and follow-up on plaintiffs esophageal rem pharynx tam. She alleges that Dr. Alizadeh’a 

duparturcs from the standard of care c a d  her to suf€er from, alia, traumatic intubation; an 
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esophageal rem pharynx tcar/pcrforation; difficulty swallowing; pain; sepsis; subsequent surgeries, 

extenslvc hospitalization, and resulting sequclaa; and f d g  tube placement. 

Dr. Alizadeh now moves for summary judgment, asserting that there are no triable 

issues of fact. The party moving for summary judgment in a medical malpractice action must maka 

a facie showing of entitlement to judgment as a matter of law by showing ‘‘that in treating the 

plaintiff them was no departurn &om good and accepted medical practicu or that any departure was 

not the proximate cause of the h&aries alleged.” v. Nobel 20 IO N.Y. Slip Op. 3 177, - 
A.D.3d - (1st Dep’t 2010) (citations omitted). To satisfy their burden, dafendants in medical 

malpractice actions must present expert opinion tusthony that is supported by the facts in the record 

and addresses the essential allegations in the bill of particulars. Id, If the movant makes a 

fi showing, however, the burden shifts to the party opposing the motion “to produce evidcntisry 

proof in admissibla form sacient to establish the cxistcnw of material issues of fact which require 

a trial of the action.” m z  v. Prowct H~sfz,, 68 N.Ydd 320, at 324 (1986) (citation omitted). 

Specifically, in a medical malpractice action, a plaintiff opposing a summary judgment motion 

must demonstrate that the defendant did in fact commit malpractice 
and that the malpractice was the proximate cause of the plaintiffs 
injurias. . . . In order to meet the required burden, the plaintiff must 
submit an af3davit h m  a medical doctor attesting that the defendant 
departed from accepted medical pct ice  and that the departure w89 
the proximate cause of the iqjurica allugd. 

Roaucil. 2010 N.Y. Slip Op. 3 177 (internal citations omitted). Plaintiffs expcrt opinion testimony 

must also be founded in facb in the record, not murely consisting of general or conclwry statements 

of negligence, in order to rebut defendant’s pl.ima showing, Ip, 

-5- 

[* 6]



In support of hia motion for summary judgment, Dr. Aliduh provides an affidavit 

from Robert Orant, M.D., a physician licancod in Nuw York and hard certified in plastic surgery. 

Dr. Orant opines that the care and treatment rendered by Dr. Alizadah was at all times In accordance 

with good and accepted mcdIcal practice and in no way c a d  or contributed to plaintiffs injuries. 

Ha sets forth that, as the plnstic surgeon, Dr. Alizadeh had no responsibility to w8e58 the patient’s 

airway for suitability for endotracheal anesthesia. Dr. Grant sets forth that it is not thu standard of 

car~r to perform such evaluation because it is the anasthesiologist’s responsibility to do so. In light 

of Dr. Lcm’s testimony that ha was responsible for the intubation proccdum, Dr. Orant opincs that 

plaintiffs allegations that Dr. Alizadeh departed from the atandad of cam With respect to the 

anesthesia are without merit, and that Dr. Alhdeh, as the operating surgeon, acted entirely within 

good and accepted medical practice by leaving the decisions regarding anesthesia to the 

anesthesiologist. Dr. &ant further opines that unlaas thu anesthesiologist is doing something 50 

egregious or outrageous, the surgeon should not interfere with the anesthesiologist’s work. There 

was no reason for Dr. Alizadeh to stop the Intubation attempts or direct the anesthesiologists to use 

a different method, and the fact that he did not is within the standard of care. 

With respect to the discharge of Ms. Santin home from hnox Hill Hospital, Dr. 

Orant asserts that once the patient is under the care of the anesthesia team in the PACU, It is the 

andes ia  team’s responsibility to monitor the patiant and decide when discharge is appropriate. 

Dr. Alizadeh did sec the patient for a few minutes in the recovery mom, found her to be stabla, and 

did tell a plastic surgery fellow to ~ e u  the patient before aha went home, which did occur. Dr. Yeh, 

the anesthesiologist, waa to follow the patient in the recovery room. Dr. C)raat sets forth that the 
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records show that plaintiff was monitored and that there were no complaints of bleeding found. As 

Dr. Alizadeh rundercd no medical treatment to plaintiff that day, he had no rcsponaibility to follow 

her or dischaqp her from the hospital. Thus, Dr. Grant opinea that the alleged WIuras regarding 

monitoring or discharging the patient after surgery are more appropriately directad to the 

anesthesiologists. 

Defendant's cxpart fivthcr aats forth that any alleged delay in diagnosing plaintiffs 

esophageal taar would have made no difference in the outcome of the caac, because plaintiff atill 

would have had to have the surgery to repair the taar. Dr. Orant maintains that since Dr. Alizadeh 

did not causc the perforation, and since the perforation was timely diagnosed, Dr. Alizadeh cannot 

and should not ba held responsible for any of the claimed damagus. Finally, Dr. &ant gats forth that 

Dr. Alizadeh appropriately provided plaintiff with informed consent. 

Dr. Alizadeh has demonstrated his entitlement to summary judgment. He has 

presented the cxpcrt opinion of a board certified plastic surgeon, who opines that Dr. Alizadch was 

not negligent in treating plaintiff, he did not depart h m  tho standard of carc with respect to the care 

and treatment of plaintiff, nor did any alleged failure on his part cause plaintiffs iqjuries. The 

expert's opinion ia detail&, relies on the facts, medical records, and testimony; and addresses the 

departures alleged In the pleadings. It is clear that Dr. Alizadeh did not perform any procedure on 

plaintiff on February 3,2005. Furthermore, tha expert's oplnion, and Dr. Alizadeh's testimony, that 

Dr. Alizadeh was neither responsible for plaintiff B ancsthwiolow w e  nor her post-antsthwiology 

me, arc corroborated by Dr. Lem's testimony. 
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Plaintiff, in mrponao, maintains that there am clear iwuea of fact as to Dr. Alizadeh’s 

liability for plaintiffs iqiuries. Plaintiff asserts that Dr. Alizadah departed fkom accepted medical 

practice and p d u r c  in a uvariety of areas.” In support of her contention, pldntiff pmscntm an 

affimration from Debra A. Taubcl, MD., a physician licansed in New Yorlc md the Medical Director 

at Weil [sic] Madid  College of Cornell Univoraity, Naw York Presbyterian Hospital. Dr. Taubel 

opines, to within a reasonable degree of medical certainty, that Dr. Alizadeh departed from accepted 

medical practice and proceduro when ho orderad plaintiff to discharged without a full and proper 

medical examination; when ha Igt~orcd the signs and symptom regarding plaintiffs asophagus from 

an “overly aggressive attempted intubation”; when he failed to stop the overly aggressive intubation; 

when he failed to appreciate the signs and symptoms of blood in plaintiffs mouth and nose; and 

when hu failed to diagnow or perform tcsts to diagnose the perforated larynx and amphagus prior 

to plaintiff a discharge. Plaintiffs expert seta forth that had Dr. Alizadch performed the appropriate 

tests prior to discharging plaintiff, such as a CT scan or an MRI, both studies would have shown 

plaintiffs iqjurics. Dr. Taubel firher maintains that the delay in diagnosing plaintiffs irlfurics 

‘‘cawed a massive exacerbation of those iqjurics, additional injuries and squellae.” 

Plaintiff B expcrt’s affirmation is conclusory, unsupported by facta in the record, and 

fails to raise a triable issua of fact to rebut defendants’ a showing. The expert fails to 

address dufandant’s showing that he was not raspnsible for the ancsthtaia or post-anesthesia w e  

of plaintiff. The expert docs not rely on any facts or further elaborate on her opinion that Dr. 

Alizadeh should have stopped the intubation attampts. Also, a review of the records and the 

deposition testimony shows that Dr. AUzadeh was not rospomible for discharging plaintiff. While 

a plastic aurgary resident signed the diacharg8 note, the PACU staff and the anesthesia team were 
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responsible for tha decision that plaintiff would 80 home. Plaintiff I expert does not axplain how 

the delay in diagnosing the perforation caused the h]uricS to be exacerbated, capccially in the face 

of Dr. Grant's opinion that, once plaintiff 8 csophap b e  perforated, she would have q u i d  

the same surgery immcdiately as she would have upon the delayed diagnosis. Further, Dr. Taubel 

does not addruss the medical records and Dr. Alizadch's testimony that plaintiff was not actively 

bleeding from her mouth and nose when Dr. AHzadeh last saw her in the PACU. Therefore, Dr. 

Taubal's conclusion that Dr. Alizaduh should have btan alerted to perform curtain diagnostic tests 

WBS not grounded in the record. Plaintiffs expert's broad and general statements of dupartutaa f4l 

to rebut d8fendant's a f& entitlement to sumtllary judgmont, and as auch, tho moving 

defendants are entitled to summary judgment. Accordingly, it Is hereby 

ORDERED that the motion for  summa^^ judgment is granted, and the complaint is 

hereby severed and d i d s s e d  as againat defendants August0 Lizarazo, M.D., Kavch Alizadah, M.D., 

&a Kaven Alizadcth, M.D., and Long Island Plastic Surgical Group, P.C. s/h/a Long Island Plastic 

Surgical Group, and the Clerk is directed to enter judgment in favor of said defenhts; and it is 

M e r  

ORDERED that the remainder of the action shall continue and the paxties shall appear 

for a pre-trial conference on Juna 8,2010, at 9:30 a.m. 

This constitutes the decidon and ordur of the court. 

Date: May 6 ,2010 

* 
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